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ADDITIONAL COSPONSORS

S. RES. 11

At the request of Mr. WYDEN, the
names of the Senator from Oklahoma
(Mr. INHOFE), the Senator from Ne-
braska (Mr. JOHANNS) and the Senator
from Montana (Mr. TESTER) were added
as cosponsors of S. Res. 11, a resolution
to establish as a standing order of the
Senate that a Senator publicly disclose
a notice of intent to objecting to any
measure or matter.

———

STATEMENTS ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

By Mr. REID (for himself, Mr.
DURBIN, Mr. BROWN of Ohio,
Mrs. GILLIBRAND, Mr. COONS,
Mrs. BOXER, Mr. LAUTENBERG,
Mr. BEGICH, Mrs. SHAHEEN, and
Mr. AKAKA):

S. 1. A bill to strengthen the eco-
nomic competitiveness of the United
States; to the Committee on Finance.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 1

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘American
Competitiveness Act’.

SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) eliminate tax loopholes that encourage
companies to ship American jobs overseas;

(2) expand markets for United States ex-
ports by enforcing trade laws, stopping un-
fair currency manipulation, and opening up
new markets for products made in the
United States;

(3) promote the development of new, inno-
vative products bearing the inscription
‘“Made in America’” by creating tax incen-
tives to support United States industries and
funding research and education programs to
support and train workers in those newly de-
veloped areas;

(4) modernize and improve the highways,
bridges, and transit systems of the United
States to reduce congestion and the negative
impacts of congestion on productivity and
the communities of the United States;

(5) modernize and upgrade the rail, levees,
dams, and ports of the United States to get
commerce flowing farther and faster;

(6) place computers in classrooms to ensure
that all children in the United States have
the tools they need to be the innovators of
tomorrow;

(7) ensure that small businesses and house-
holds in the United States have access to
high-speed broadband;

(8) invest in critical new infrastructure,
such as a national energy grid, to reduce en-
ergy waste and promote the use of renewable
energy sources; and

(9) streamline regulatory policies that un-
necessarily put the United States at a com-
petitive disadvantage.

By Mr. REID (for himself, Mr.
DURBIN, Mrs. FEINSTEIN, Mr.
BROWN of Ohio, Mr. KERRY, Mrs.
GILLIBRAND, Mrs. BOXER, Mr.
LAUTENBERG, and Mr. AKAKA):
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S. 2. A bill to help middle class fami-
lies succeed; to the Committee on Fi-
nance.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S.2

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Middle Class
Success Act”.

SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) support middle class tax relief;

(2) help families afford the cost of college
and improve opportunities for a secure re-
tirement;

(3) invest in infrastructure and other meas-
ures to create good, well-paying jobs;

(4) help ensure that families have access to
affordable child and elder care;

(5) preserve and improve affordable health
care;

(6) ensure that all workers earn enough to
meet basic living standards and do not live
in poverty;

(7) ensure that tax dollars do not support
companies that break the law or mistreat
their workers;

(8) keep Social Security’s promise and
block proposals to privatize the program;

(9) ensure that families have access to a
healthy and clean environment, including
access to safe drinking water;

(10) ensure that workers can secure rep-
resentation without employer obstruction;

(11) ensure that our streets and commu-
nities are safe; and

(12) address the serious housing problems
facing many American families.

By Mr. REID (for himself, Mr.
DURBIN, Mrs. FEINSTEIN, Mr.
BROWN of Ohio, Mr. KERRY, Mr.
BENNET, Mrs. GILLIBRAND, Mr.
CoONS, Mrs. BOXER, and Mrs.
SHAHEEN):

S. 3. A bill to promote fiscal responsi-
bility and control spending; to the
Committee on Finance.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 3

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Fiscal Re-
sponsibility and Spending Control Act’’.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) address the growing public concern
about our rising national debt and long-term
fiscal challenges through a bipartisan agree-
ment that—

(A) significantly corrects our Nation’s
long-term fiscal imbalances and closes the
gap between projected revenues and expendi-
tures;

(B) ensures the economic security of the
United States; and

(C) enhances future prosperity and growth
for all Americans;
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(2) reduce the Federal deficit and stabilize
the national debt without damaging the eco-
nomic recovery;

(3) consider deficit reduction proposals re-
cently developed by leading budget experts,
including various members of the National
Commission on Fiscal Responsibility and Re-
form, and establish a plan that can attract
broad bipartisan support;

(4) ensure that any plan to address our Na-
tion’s long-term fiscal problems is balanced
and provides fundamental reform of the Fed-
eral tax code along with prudent controls on
spending;

(5) lower tax rates and raise Federal reve-
nues by eliminating tax expenditures that
only serve special interests, as well as take
aggressive measures to close the tax gap and
stop cheating;

(6) ensure that the Federal tax code fairly
distributes the tax burden and helps Amer-
ican businesses compete in the global mar-
ketplace;

(7) extend the solvency of Social Security
for its own sake and ensure that no savings
are used to meet deficit reduction goals in
the remainder of the budget;

(8) achieve savings through the elimination
or consolidation of duplicative Federal pro-
grams and activities while also modernizing
Federal procurement practices in order to
reduce waste and leverage better value out of
every dollar spent by the Federal Govern-
ment; and

(9) reject efforts to exempt tax breaks for
millionaires and special interests from
strong pay-as-you-go budgetary rules.

By Mr. REID (for himself, Mr.
BINGAMAN, Mr. BROWN of Ohio,
Mr. DURBIN, Mr. KERRY, Mr.
BENNET, Mrs. GILLIBRAND, Mr.
CoOONS, Mrs. BOXER, Mr. LAU-
TENBERG, Mrs. SHAHEEN, and
Mr. AKAKA):

S. 4. A bill to make America the
world’s leader in clean energy; to the
Committee on Finance.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 4

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Make Amer-
ica the World’s Leader in Clean Energy Act’.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) promote investment in clean energy
jobs and industries;

(2) free the United States from dependence
on oil, especially foreign oil;

(3) reduce costs and pollution by promoting
energy efficiency;

(4) promote clean energy by retooling the
infrastructure and workforce of the United
States;

(5) ensure the Federal Government is a
leader in reducing pollution, promoting the
use of clean energy sources, and imple-
menting energy efficient practices;

(6) reduce harmful energy-related air, land,
and water pollution; and

(7) eliminate wasteful tax subsidies that
promote pollution.

By Mr. REID (for himself, Mr.
DURBIN, Mr. WYDEN, Mr. BROWN
of Ohio, Mr. BENNET, Mrs.
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GILLIBRAND, Mr. COONS, Mr.
INOUYE, Mrs. BOXER, Mr. LAU-
TENBERG, Mr. BEGICH, Mrs.
SHAHEEN, and Mr. AKAKA):

S. 5. A bill to reform schools and give
America’s children the tools they need
to succeed; to the Committee on
Health, Education, Labor, and Pen-
sions.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 5

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Reform
America’s Schools to Educate the Leaders of
the Future Act’.

SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) ensure that all students have equitable
access to a high-quality, well-rounded edu-
cation that prepares them to succeed in col-
lege and a career;

(2) fix No Child Left Behind’s account-
ability system while continuing to focus on
the success of all students;

(3) provide States and districts the re-
sources to turn around our lowest per-
forming schools;

(4) collaborate with teachers to put in
place systems to measure teacher quality
and supports to help teachers improve stu-
dent achievement; and

(5) promote programs that encourage par-
ent engagement, community involvement,
and youth development.

By Mr. REID (for himself, Mr.
DURBIN, Mr. LEAHY, Mrs. FEIN-
STEIN, Mr. BROWN of Ohio, Mr.
KERRY, Mr. BENNET, Mrs.
GILLIBRAND, Mrs. BOXER, and
Mr. LAUTENBERG):

S. 6. A bill to reform America’s bro-
ken immigration system; to the Com-
mittee on the Judiciary.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 6

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Reform
America’s Broken Immigration System
Act”.

SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) fulfill and strengthen our Nation’s com-
mitments regarding border security;

(2) pass legislation to support our national
and economic security, such as the DREAM
Act, which would allow students who came
to America before turning 16 to earn citizen-
ship by attending college or joining the
armed forces, and AgJobs, which would help
to ensure a stable and legal agricultural
workforce and protect the sustainability of
the American agricultural industry;

(3) implement a rational legal immigration
system to ensure that the best and brightest
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minds of the world can come to the United
States and create jobs for Americans while,
at the same time, safeguarding the rights
and wages of American workers;

(4) require all United States workers to ob-
tain secure, tamper-proof identification to
prevent employers from hiring people here
illegally, and toughen penalties on employ-
ers who break labor and immigration laws;

(5) hold people accountable who are cur-
rently here illegally by requiring them to ei-
ther earn legal status through a series of
penalties, sanctions, and requirements, or
face immediate deportation; and

(6) adopt practical and fair immigration re-
forms to help ensure that families are able to
be together.

By Mr. REID (for himself, Mr.
DURBIN, Mr. BROWN of Ohio,
Mrs. GILLIBRAND, Mrs. BOXER,
and Mr. LAUTENBERG):

S. 7. A Dbill to reform the Federal tax
code; to the Committee on Finance.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 7

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Comprehen-
sive and Fair Tax Reform Act”.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) simplify and shrink the tax code to re-
duce burdens on taxpayers and businesses;

(2) eliminate wasteful tax breaks for spe-
cial interests and remove corporate tax loop-
holes;

(3) get rid of extra tax breaks for million-
aires and billionaires; and

(4) crack down on cheaters and close the
tax gap.

By Mr. REID (for himself, Mr.
DURBIN, Mr. BROWN of Ohio, Mr.
BENNET, Mrs. GILLIBRAND, Mr.
COONS, Mrs. BOXER, Mr. LAU-
TENBERG, Mr. BEGICH, and Mr.
AKAKA):

S. 8. A bill to strengthen America’s
national security; to the Committee on
Foriegn Relations.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 8

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Tough and
Smart National Security Act”.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) ensure that members of the Armed
Forces, particularly those serving in Afghan-
istan and Iraq, and veterans get the support
they need and deserve;

(2) work with the President to attack al
Qaeda and other terrorist groups with a com-
prehensive military, intelligence, homeland
security, law enforcement, and diplomatic
strategy:;
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(3) confront the nuclear threat from Iran
and North Korea;

(4) enhance the tools of the United States
Government for pursuing key national secu-
rity interests, including fighting terrorism,
preventing failed states, thwarting global
pandemics, promoting democracy and devel-
opment, securing nuclear materials and pre-
venting nuclear proliferation, and combating
narco-trafficking and drug-related violence
around the world, including along our border
with Mexico; and

(5) reform cybersecurity policy to prevent
cyber attacks on the United States Govern-
ment and critical infrastructure, protect pri-
vacy and civil liberties, and implement
mechanisms necessary to avert and respond
to catastrophic cyber incidents.

By Mr. REID (for himself, Mr.
DURBIN, Mr. WYDEN, Mr. BROWN
of Ohio, Mr. KERRY, Mr. BEN-
NET, Mrs. GILLIBRAND, Mrs.
BOXER, Mr. LAUTENBERG, Mr.
BEGICH, and Mr. AKAKA):

S. 9. A bill to reform America’s polit-
ical system and eliminate gridlock
that blocks progress; to the Committee
on Rules and Administration.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S.9

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Political Re-
form and Gridlock Elimination Act”.
SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) pass the DISCLOSE Act to prevent a
corporate takeover of our elections and en-
sure that our democracy is open, trans-
parent, and controlled by the people; and

(2) reform Senate rules and procedures to
reduce excessive obstruction and delay,
while protecting the legitimate rights of in-
dividual Senators and the minority.

By Mr. REID (for himself, Mr.
DURBIN, Mr. BROWN of Ohio, Mr.
KERRY, Mrs. GILLIBRAND, Mrs.
BOXER, Mr. LAUTENBERG, Mr.
BEGICH, and Mr. AKAKA):

S. 10. A bill to ensure equity for
women and address rising pressures on
American families; to the Committee
on Health, Education, Labor, and Pen-
sions.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 10

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Family Eco-
nomic Success Act”’.

SEC. 2. SENSE OF THE SENATE.

It is the sense of the Senate that Congress
should—

(1) guarantee pay equity for women;

(2) reward companies that promote flexible
work environments for working parents with
children, and workers who are caregivers;
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(3) guarantee paid family and medical
leave and paid sick days; and

(4) improve the quality and affordability of
child care.

By Mrs. HUTCHISON (for herself,
Mr. VITTER, Mr. ENSIGN, Mr.
JOHANNS, and Mr. CORNYN):

S. 11. A bill to provide permanent tax
relief from the marriage penalty; to
the Committee on Finance.

Mrs. HUTCHISON. Mr. President, I
am pleased to introduce a bill to pro-
vide permanent tax relief from the
marriage penalty—the most egregious,
anti-family provision in the tax code.
One of my highest priorities in the
United States Senate has been to re-
lieve American taxpayers of this puni-
tive burden.

We have made important strides to
eliminate this unfair tax and provide
marriage penalty relief by raising the
standard deduction and enlarging the
15 percent tax bracket for married
joint filers to twice that of single fil-
ers. Before these provisions were
changed, 42 percent of married couples
paid an average penalty of $1,400.

Enacting marriage penalty relief was
a giant step for tax fairness, but it may
be fleeting. Even as married couples
use the money they now save to put
food on the table and clothes on their
children, a tax increase looms in the
future. While I am pleased that relief
from the marriage penalty was in-
cluded in the recent agreement to ex-
tend the broader tax relief for all
Americans, the marriage penalty provi-
sions will only be in effect through
2012. In 2013, marriage will again be a
taxable event and a significant number
of married couples will again pay more
in taxes unless we act decisively. Given
the challenges many families face in
making ends meet, we must make sure
we do not backtrack on this important
reform.

The benefits of marriage are well es-
tablished, yet, without marriage pen-
alty relief, the tax code provides a sig-
nificant disincentive for people to walk
down the aisle. Marriage is a funda-
mental institution in our society and
should not be discouraged by the IRS.
Children living in a married household
are far less likely to live in poverty or
to suffer from child abuse. Research in-
dicates these children are also less
likely to be depressed or have develop-
mental problems. Scourges such as ad-
olescent drug use are less common in
married families, and married mothers
are less likely to be victims of domes-
tic violence.

We should celebrate marriage, not
penalize it. The bill I am offering
would make marriage penalty relief
permanent, because marriage should
not be a taxable event. I welcome and
appreciate the support of Senators EN-
SIGN, JOHANNS, CORNYN, and VITTER,
who have signed on as cosponsors, and
I call on the Senate to finish the job we
started and make marriage penalty re-
lief permanent today.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.
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There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 11

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Permanent
Marriage Penalty Relief Act of 2011”°.

SEC. 2. REPEAL OF SUNSET ON MARRIAGE PEN-
ALTY RELIEF.

Title IX of the Economic Growth and Tax
Relief Reconciliation Act of 2001 (relating to
sunset of provisions of such Act) shall not
apply to sections 301, 302, and 303(a) of such
Act (relating to marriage penalty relief).

By Mr. REID (for himself, Mrs.
FEINSTEIN, Mr. KERRY, Mr.
LEAHY, Mr. LEVIN, Mr.
LIEBERMAN, Mr. ROCKEFELLER,
and Mr. BINGAMAN):

S. 21. A Dbill to secure the United
States against cyber attack, to en-
hance American competetiveness and
create jobs in the information tech-
nology industry, and to protect the
identities and sensitive information of
American citizens and businesses; to
the Committee on Homeland Security
and Governmental Affairs.

Mr. REID. Mr. President, I ask unan-
imous consent that the text of the bill
be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 21

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Cyber Secu-
rity and American Cyber Competitiveness
Act of 20117,

SEC. 2. FINDINGS.

Congress makes the following findings:

(1) Malicious state, terrorist, and criminal
actors exploiting vulnerabilities in informa-
tion and communications networks and gaps
in cyber security pose one of the most seri-
ous and rapidly growing threats to both the
national security and economy of the United
States.

(2) With information technology now the
backbone of the United States economy, a
critical element of United States national
security infrastructure and defense systems,
the primary foundation of global commu-
nications, and a key enabler of most critical
infrastructure, nearly every single American
citizen is touched by cyberspace and is
threatened by cyber attacks.

(3) Malicious actors in cyberspace have al-
ready caused significant damage to the
United States Government, the United
States economy, and United States citizens:
United States Government computer net-
works are probed millions of times each day;
approximately 9,000,000 Americans have their
identities stolen each year; cyber crime
costs American businesses with 500 or more
employees an average of $3,800,000 per year;
and intellectual property worth over
$1,000,000,000,000 has already been stolen from
American businesses.

(4) In its 2009 Cyberspace Policy Review,
the White House concluded, ‘‘Ensuring that
cyberspace is sufficiently resilient and trust-
worthy to support United States goals of
economic growth, civil liberties and privacy
protections, national security, and the con-
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tinued advancement of democratic institu-
tions requires making cybersecurity a na-
tional priority.”

(5) An effective solution to the tremendous
challenges of cyber security demands co-
operation and integration of effort across ju-
risdictions of multiple Federal, State, local,
and tribal government agencies, between the
government and the private sector, and with
international allies, as well as increased pub-
lic awareness and preparedness among the
American people.

SEC. 3. SENSE OF CONGRESS.

It is the sense of Congress that Congress
should enact, and the President should sign,
bipartisan legislation to secure the United
States against cyber attack, to enhance
American competitiveness and create jobs in
the information technology industry, and to
protect the identities and sensitive informa-
tion of American citizens and businesses
by—

(1) enhancing the security and resiliency of
United States Government communications
and information networks against cyber at-
tack by nation-states, terrorists, and cyber
criminals;

(2) incentivizing the private sector to
quantify, assess, and mitigate cyber risks to
their communications and information net-
works;

(3) promoting investments in the American
information technology sector that create
and maintain good, well-paying jobs in the
United States and help to enhance American
economic competitiveness;

(4) improving the capability of the United
States Government to assess cyber risks and
prevent, detect, and robustly respond to
cyber attacks against the government and
the military;

(5) improving the capability of the United
States Government and the private sector to
assess cyber risk and prevent, detect, and
robustly respond to cyber attacks against
United States critical infrastructure;

(6) preventing and mitigating identity
theft and guarding against abuses or
breaches of personally identifiable informa-
tion;

(7) enhancing United States diplomatic ca-
pacity and international cooperation to re-
spond to emerging cyber threats, including
promoting security and freedom of access for
communications and information networks
around the world and battling global cyber
crime through focused diplomacy;

(8) protecting and increasing the resiliency
of United States’ critical infrastructure and
assets, including the electric grid, military
assets, the financial sector, and tele-
communications networks against cyber at-
tacks and other threats and vulnerabilities;

(9) expanding tools and resources for inves-
tigating and prosecuting cyber crimes in an
manner that respects privacy rights and civil
liberties and promotes American innovation;
and

(10) maintaining robust protections of the
privacy of American citizens and their on-
line activities and communications.

By Mr. LEAHY (for himself, Mr.
HATCH, Mr. GRASSLEY, Ms.
KLOBUCHAR, Mr. SESSIONS, Mr.
KyL, Mr. LIEBERMAN, and Mr.
COONS):

S. 23. A bill to amend title 35, United
States Code, to provide for patent re-
form; to the Committee on the Judici-
ary.

Mr. LEAHY. Mr. President, the
United States of America has long been
the world leader in invention and inno-
vation. That leadership has propelled
our economic growth, but we cannot
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remain complacent while expecting to
stay on top.

A Newsweek study last year found
that only 41 percent of Americans be-
lieve that the United States is staying
ahead of China on innovation. A
Thompson Reuters analysis has al-
ready predicted that China will out-
pace the United States in patent filings
this year. China, in fact, has a specific
plan not just to overtake the United
States this year in patent applications,
but to more than quadruple its patent
filings over the next b years.

That is astonishing, until considering
that China has been modernizing its
patent laws and promoting innovation
while the United States has failed to
keep pace. It has now been nearly 60
years since Congress last acted to re-
form American patent law. We can no
longer wait.

Today, I am reintroducing bipartisan
patent reform legislation that is the
culmination of three Congresses worth
of bipartisan, bicameral work, includ-
ing eight hearings in the Senate alone.
The Patent Reform Act of 2011 is struc-
tured on legislation first introduced in
the House by Chairman SMITH and Mr.
BERMAN in 2005. The legislation will ac-
complish three important goals, which
have been at the center of the patent
reform debate: improve the application
process by transitioning to a first-in-
ventor-to-file system; improve the
quality of patents issued by the USPTO
by introducing several quality-en-
hancement measures; and provide more
certainty in litigation.

In many areas that were highly con-
tentious when the patent reform de-
bate began, the courts have stepped in
to act. Their decisions reflect the con-
cerns heard in Congress that question-
able patents are too easily obtained
and too difficult to challenge. The
courts have moved the law in a gen-
erally positive direction, more closely
aligned with the text of the statutes.

Most recently, the Federal Circuit
aggressively moved to constrain run-
away damage awards, which has
plagued the patent system by basing
awards on unreliable numbers,
untethered to the reality of licensing
decisions. As the court continues to
move in the right direction, it is more
apparent than ever that the gatekeeper
compromise on damages we have
worked to reach with Senator FEIN-
STEIN and others is what is needed to
ensure an award of a reasonable roy-
alty is not artificially inflated or based
on irrelevant factors.

The courts have addressed issues
where they can, but in some areas,
only Congress can take the necessary
steps. The Patent Reform Act will both
speed the application process and, at
the same time, improve patent quality.
It will provide the USPTO with the re-
sources it needs to work through its
application backlog, while also pro-
viding for greater input from third par-
ties to improve the quality of patents
issued and that remain in effect.

High quality patents are the key to
our economic growth. They benefit
both patent owners and users, who can
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be more confident in the wvalidity of
issued patents. Patents of low quality
and dubious validity, by contrast, en-
able patent trolls and constitute a drag
on innovation. Too many dubious pat-
ents also unjustly cast doubt on truly
high quality patents.

The Patent Reform Act provides the
tools the USPTO needs to separate the
inventive wheat from the chaff. It will
allow our inventors and innovators to
flourish. The Department of Commerce
recently issued a report indicating that
these reforms will create jobs without
adding to the deficit. The Obama ad-
ministration supports these efforts, as
do industries and stakeholders from all
sectors of the patent community. Con-
gressional action can no longer be de-
layed.

Innovation and economic develop-
ment are not uniquely Democrat or Re-
publican objectives, so we worked to-
gether to find the proper balance for
America—for our economy, for our in-
ventors, for our consumers.

Thomas Freidman wrote not too long
ago in The New York Times that the
country which ‘“‘endows its people with
more tools and basic research to invent
new goods and services [] is the one
that will not just survive but thrive
down the road. ... We might be able to
stimulate our way back to stability,
but we can only invent our way back to
prosperity.”’

Reforming our patent system will
stimulate the American economy
through structural changes, rather
than taxpayer dollars. I look forward
to working with all Senators and our
counterparts in the House, who have
also made this a bipartisan priority, to
ensure that this is the year we make
our patent system reward inventors
and provide certainty to users.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:
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Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘‘Patent Reform Act of 2011,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. First inventor to file.

Sec. 3. Inventor’s oath or declaration.

Sec. Damages.

Sec. 5. Post-grant review proceedings.

. Patent Trial and Appeal Board.

. Preissuance submissions by third
parties.

. Venue.

. Fee setting authority.

. Supplemental examination.

. Residency of Federal Circuit judges.

. Micro entity defined.

. Funding agreements.

. Tax strategies deemed within the
prior art.

. Best mode requirement.

. Technical amendments.

Sec. 17. Effective date; rule of construction.

SEC. 2. FIRST INVENTOR TO FILE.

(a) DEFINITIONS.—Section 100 of title 35,
United States Code, is amended by adding at
the end the following:
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“(f) The term ‘inventor’ means the indi-
vidual or, if a joint invention, the individ-
uals collectively who invented or discovered
the subject matter of the invention.

‘‘(g) The terms ‘joint inventor’ and ‘co-
inventor’ mean any 1 of the individuals who
invented or discovered the subject matter of
a joint invention.

‘“(h) The term ‘joint research agreement’
means a written contract, grant, or coopera-
tive agreement entered into by 2 or more
persons or entities for the performance of ex-
perimental, developmental, or research work
in the field of the claimed invention.

“(1)(1) The term ‘effective filing date’ of a
claimed invention in a patent or application
for patent means—

‘“(A) if subparagraph (B) does not apply,
the actual filing date of the patent or the ap-
plication for the patent containing a claim
to the invention; or

‘(B) the filing date of the earliest applica-
tion for which the patent or application is
entitled, as to such invention, to a right of
priority under section 119, 365(a), or 365(b) or
to the benefit of an earlier filing date under
section 120, 121, or 365(c).

‘(2) The effective filing date for a claimed
invention in an application for reissue or re-
issued patent shall be determined by deem-
ing the claim to the invention to have been
contained in the patent for which reissue
was sought.

‘“(j) The term ‘claimed invention’ means
the subject matter defined by a claim in a
patent or an application for a patent.”.

(b) CONDITIONS FOR PATENTABILITY.—

(1) IN GENERAL.—Section 102 of title 35,
United States Code, is amended to read as
follows:

“§102. Conditions for patentability; novelty

‘‘(a) NOVELTY; PRIOR ART.—A person shall
be entitled to a patent unless—

‘(1) the claimed invention was patented,
described in a printed publication, or in pub-
lic use, on sale, or otherwise available to the
public before the effective filing date of the
claimed invention; or

‘“(2) the claimed invention was described in
a patent issued under section 151, or in an ap-
plication for patent published or deemed
published under section 122(b), in which the
patent or application, as the case may be,
names another inventor and was effectively
filed before the effective filing date of the
claimed invention.

*“(b) EXCEPTIONS.—

‘(1) DISCLOSURES MADE 1 YEAR OR LESS BE-
FORE THE EFFECTIVE FILING DATE OF THE
CLAIMED INVENTION.—A disclosure made 1
year or less before the effective filing date of
a claimed invention shall not be prior art to
the claimed invention under subsection (a)(1)
if—

‘“(A) the disclosure was made by the inven-
tor or joint inventor or by another who ob-
tained the subject matter disclosed directly
or indirectly from the inventor or a joint in-
ventor; or

‘“(B) the subject matter disclosed had, be-
fore such disclosure, been publicly disclosed
by the inventor or a joint inventor or an-
other who obtained the subject matter dis-
closed directly or indirectly from the inven-
tor or a joint inventor.

‘“(2) DISCLOSURES APPEARING IN APPLICA-
TIONS AND PATENTS.—A disclosure shall not
be prior art to a claimed invention under
subsection (a)(2) if—

‘“(A) the subject matter disclosed was ob-
tained directly or indirectly from the inven-
tor or a joint inventor;

‘(B) the subject matter disclosed had, be-
fore such subject matter was effectively filed
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under subsection (a)(2), been publicly dis-
closed by the inventor or a joint inventor or
another who obtained the subject matter dis-
closed directly or indirectly from the inven-
tor or a joint inventor; or

‘“(C) the subject matter disclosed and the
claimed invention, not later than the effec-
tive filing date of the claimed invention,
were owned by the same person or subject to
an obligation of assignment to the same per-
son.

“(c) COMMON OWNERSHIP UNDER JOINT RE-
SEARCH AGREEMENTS.—Subject matter dis-
closed and a claimed invention shall be
deemed to have been owned by the same per-
son or subject to an obligation of assignment
to the same person in applying the provi-
sions of subsection (b)(2)(C) if—

‘(1) the subject matter disclosed was de-
veloped and the claimed invention was made
by, or on behalf of, 1 or more parties to a
joint research agreement that was in effect
on or before the effective filing date of the
claimed invention;

‘(2) the claimed invention was made as a
result of activities undertaken within the
scope of the joint research agreement; and

‘“(3) the application for patent for the
claimed invention discloses or is amended to
disclose the names of the parties to the joint
research agreement.

“(d) PATENTS AND PUBLISHED APPLICATIONS
EFFECTIVE AS PRIOR ART.—For purposes of
determining whether a patent or application
for patent is prior art to a claimed invention
under subsection (a)(2), such patent or appli-
cation shall be considered to have been effec-
tively filed, with respect to any subject mat-
ter described in the patent or application—

‘(1) if paragraph (2) does not apply, as of
the actual filing date of the patent or the ap-
plication for patent; or

‘“(2) if the patent or application for patent
is entitled to claim a right of priority under
section 119, 365(a), or 365(b), or to claim the
benefit of an earlier filing date under section
120, 121, or 365(c), based upon 1 or more prior
filed applications for patent, as of the filing
date of the earliest such application that de-
scribes the subject matter.”.

(2) CONFORMING AMENDMENT.—The item re-
lating to section 102 in the table of sections
for chapter 10 of title 35, United States Code,
is amended to read as follows:
¢“102. Conditions for patentability; novelty.”.

(c) CONDITIONS FOR PATENTABILITY; NON-
OBVIOUS SUBJECT MATTER.—Section 103 of
title 35, United States Code, is amended to
read as follows:

“§103. Conditions for patentability;
obvious subject matter

““A patent for a claimed invention may not
be obtained, notwithstanding that the
claimed invention is not identically dis-
closed as set forth in section 102, if the dif-
ferences between the claimed invention and
the prior art are such that the claimed in-
vention as a whole would have been obvious
before the effective filing date of the claimed
invention to a person having ordinary skill
in the art to which the claimed invention
pertains. Patentability shall not be negated
by the manner in which the invention was
made.”.

(d) REPEAL OF REQUIREMENTS FOR INVEN-
TIONS MADE ABROAD.—Section 104 of title 35,
United States Code, and the item relating to
that section in the table of sections for chap-
ter 10 of title 35, United States Code, are re-
pealed.

(e) REPEAL OF STATUTORY INVENTION REG-
ISTRATION.—

(1) IN GENERAL.—Section 157 of title 35,
United States Code, and the item relating to
that section in the table of sections for chap-
ter 14 of title 35, United States Code, are re-
pealed.
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(2) REMOVAL OF CROSS REFERENCES.—Sec-
tion 111(b)(8) of title 35, United States Code,
is amended by striking ‘‘sections 115, 131, 135,
and 157 and inserting ‘‘sections 131 and 135°.

(3) EFFECTIVE DATE.—The amendments
made by this subsection shall take effect 1
year after the date of the enactment of this
Act, and shall apply to any request for a
statutory invention registration filed on or
after that date.

(f) EARLIER FILING DATE FOR INVENTOR AND
JOINT INVENTOR.—Section 120 of title 35,
United States Code, is amended by striking
“‘which is filed by an inventor or inventors
named” and inserting ‘‘which names an in-
ventor or joint inventor’.

(g) CONFORMING AMENDMENTS.—

(1) RIGHT OF PRIORITY.—Section 172 of title
35, United States Code, is amended by strik-
ing ‘“‘and the time specified in section
102(d)”.

(2) LIMITATION ON REMEDIES.—Section
287(c)(4) of title 35, United States Code, is
amended by striking ‘‘the earliest effective
filing date of which is prior to’’ and inserting
‘“‘which has an effective filing date before’’.

(3) INTERNATIONAL APPLICATION DESIG-
NATING THE UNITED STATES: EFFECT.—Section
363 of title 35, United States Code, is amend-
ed by striking ‘‘except as otherwise provided
in section 102(e) of this title’’.

(4) PUBLICATION OF INTERNATIONAL APPLICA-
TION: EFFECT.—Section 374 of title 35, United
States Code, is amended by striking ‘‘sec-
tions 102(e) and 154(d)” and inserting ‘‘sec-
tion 154(d)”.

(5) PATENT ISSUED ON INTERNATIONAL APPLI-
CATION: EFFECT.—The second sentence of sec-
tion 375(a) of title 35, United States Code, is
amended by striking ‘‘Subject to section
102(e) of this title, such” and inserting
“Such”.

(6) LIMIT ON RIGHT OF PRIORITY.—Section
119(a) of title 35, United States Code, is
amended by striking ‘‘; but no patent shall
be granted” and all that follows through
‘‘one year prior to such filing”’.

(7) INVENTIONS MADE WITH FEDERAL ASSIST-
ANCE.—Section 202(c) of title 35, United
States Code, is amended—

(A) in paragraph (2)—

(i) by striking ‘‘publication, on sale, or
public use,” and all that follows through
“‘obtained in the United States’ and insert-
ing ‘“‘the 1-year period referred to in section
102(b) would end before the end of that 2-year
period’’; and

(ii) by striking ‘‘the statutory’ and insert-
ing ‘“that 1-year’’; and

(B) in paragraph (3), by striking ‘‘any stat-
utory bar date that may occur under this
title due to publication, on sale, or public
use’’ and inserting ‘‘the expiration of the 1-
year period referred to in section 102(b)’’.

(h) DERIVED PATENTS.—Section 291 of title
35, United States Code, is amended to read as
follows:

“§291. Derived patents

‘‘(a) IN GENERAL.—The owner of a patent
may have relief by civil action against the
owner of another patent that claims the
same invention and has an earlier effective
filing date if the invention claimed in such
other patent was derived from the inventor
of the invention claimed in the patent owned
by the person seeking relief under this sec-
tion.

“(b) FILING LIMITATION.—An action under
this section may only be filed within 1 year
after the issuance of the first patent con-
taining a claim to the allegedly derived in-
vention and naming an individual alleged to
have derived such invention as the inventor
or joint inventor.”.

(i) DERIVATION PROCEEDINGS.—Section 135
of title 35, United States Code, is amended to
read as follows:
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“§135. Derivation proceedings

‘‘(a) INSTITUTION OF PROCEEDING.—An appli-
cant for patent may file a petition to insti-
tute a derivation proceeding in the Office.
The petition shall set forth with particu-
larity the basis for finding that an inventor
named in an earlier application derived the
claimed invention from an inventor named
in the petitioner’s application and, without
authorization, the earlier application claim-
ing such invention was filed. Any such peti-
tion may only be filed within 1 year after the
first publication of a claim to an invention
that is the same or substantially the same as
the earlier application’s claim to the inven-
tion, shall be made under oath, and shall be
supported by substantial evidence. Whenever
the Director determines that a petition filed
under this subsection demonstrates that the
standards for instituting a derivation pro-
ceeding are met, the Director may institute
a derivation proceeding. The determination
by the Director whether to institute a deri-
vation proceeding shall be final and non-
appealable.

““(b) DETERMINATION BY PATENT TRIAL AND
APPEAL BOARD.—In a derivation proceeding
instituted under subsection (a), the Patent
Trial and Appeal Board shall determine
whether an inventor named in the earlier ap-
plication derived the claimed invention from
an inventor named in the petitioner’s appli-
cation and, without authorization, the ear-
lier application claiming such invention was
filed. The Director shall prescribe regula-
tions setting forth standards for the conduct
of derivation proceedings.

‘(c) DEFERRAL OF DECISION.—The Patent
Trial and Appeal Board may defer action on
a petition for a derivation proceeding until 3
months after the date on which the Director
issues a patent that includes the claimed in-
vention that is the subject of the petition.
The Patent Trial and Appeal Board also may
defer action on a petition for a derivation
proceeding, or stay the proceeding after it
has been instituted, until the termination of
a proceeding under chapter 30, 31, or 32 in-
volving the patent of the earlier applicant.

‘“(d) EFFECT OF FINAL DECISION.—The final
decision of the Patent Trial and Appeal
Board, if adverse to claims in an application
for patent, shall constitute the final refusal
by the Office on those claims. The final deci-
sion of the Patent Trial and Appeal Board, if
adverse to claims in a patent, shall, if no ap-
peal or other review of the decision has been
or can be taken or had, constitute cancella-
tion of those claims, and notice of such can-
cellation shall be endorsed on copies of the
patent distributed after such cancellation

‘‘(e) SETTLEMENT.—Parties to a proceeding
instituted under subsection (a) may termi-
nate the proceeding by filing a written state-
ment reflecting the agreement of the parties
as to the correct inventors of the claimed in-
vention in dispute. Unless the Patent Trial
and Appeal Board finds the agreement to be
inconsistent with the evidence of record, if
any, it shall take action consistent with the
agreement. Any written settlement or under-
standing of the parties shall be filed with the
Director. At the request of a party to the
proceeding, the agreement or understanding
shall be treated as business confidential in-
formation, shall be kept separate from the
file of the involved patents or applications,
and shall be made available only to Govern-
ment agencies on written request, or to any
person on a showing of good cause.

“‘(f) ARBITRATION.—Parties to a proceeding
instituted under subsection (a) may, within
such time as may be specified by the Direc-
tor by regulation, determine such contest or
any aspect thereof by arbitration. Such arbi-
tration shall be governed by the provisions
of title 9, to the extent such title is not in-
consistent with this section. The parties
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shall give notice of any arbitration award to
the Director, and such award shall, as be-
tween the parties to the arbitration, be dis-
positive of the issues to which it relates. The
arbitration award shall be unenforceable
until such notice is given. Nothing in this
subsection shall preclude the Director from
determining the patentability of the claimed
inventions involved in the proceeding.”.

(j) ELIMINATION OF REFERENCES TO INTER-
FERENCES.—(1) Sections 41, 134, 145, 146, 154,
305, and 314 of title 35, United States Code,
are each amended by striking ‘‘Board of Pat-
ent Appeals and Interferences’ each place it
appears and inserting ‘‘Patent Trial and Ap-
peal Board™.

(2)(A) Sections 146 and 154 of title 35,
United States Code, are each amended—

(i) by striking ‘‘an interference’’ each place
it appears and inserting ‘‘a derivation pro-
ceeding’’; and

(ii) by striking ‘‘interference’ each addi-
tional place it appears and inserting ‘‘deriva-
tion proceeding’’.

(B) The subparagraph heading for section
154(b)(1)(C) of title 35, United States Code, as
amended by this paragraph, is further
amended by—

(i) striking ‘‘OoR’’ and inserting ‘‘OF’’; and

(ii) striking ‘‘SECRECY ORDER’ and insert-
ing ‘“SECRECY ORDERS’’.

(3) The section heading for section 134 of
title 35, United States Code, is amended to
read as follows:

“§134. Appeal to the Patent Trial and Appeal
Board”.

(4) The section heading for section 146 of
title 35, United States Code, is amended to
read as follows:

“§146. Civil action in case of derivation pro-
ceeding”.

(5) Section 154(b)(1)(C) of title 35, United
States Code, is amended by striking ‘‘INTER-
FERENCES” and inserting ‘DERIVATION PRO-
CEEDINGS”.

(6) The item relating to section 6 in the
table of sections for chapter 1 of title 35,
United States Code, is amended to read as
follows:

‘6. Patent Trial and Appeal Board.”.

(7) The items relating to sections 134 and
135 in the table of sections for chapter 12 of
title 35, United States Code, are amended to
read as follows:

¢“134. Appeal to the Patent Trial and Appeal
Board.
¢“135. Derivation proceedings.”’.

(8) The item relating to section 146 in the
table of sections for chapter 13 of title 35,
United States Code, is amended to read as
follows:

¢“146. Civil action in case of derivation pro-
ceeding.”.

(k) FALSE MARKING.—

(1) IN GENERAL.—Section 292 of title 35,
United States Code, is amended—

(A) in subsection (a), by adding at the end
the following:

“Only the United States may sue for the
penalty authorized by this subsection.”; and

(B) by striking subsection (b) and inserting
the following:

‘““(b) Any person who has suffered a com-
petitive injury as a result of a violation of
this section may file a civil action in a dis-
trict court of the United States for recovery
of damages adequate to compensate for the
injury.”.

(2) EFFECTIVE DATE.—The amendments
made by this subsection shall apply to all
cases, without exception, pending on or after
the date of the enactment of this Act.

(1) STATUTE OF LIMITATIONS.—

(1) IN GENERAL.—Section 32 of title 35,
United States Code, is amended by inserting
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between the third and fourth sentences the
following: ‘A proceeding under this section
shall be commenced not later than the ear-
lier of either 10 years after the date on which
the misconduct forming the basis for the
proceeding occurred, or 1 year after the date
on which the misconduct forming the basis
for the proceeding is made known to an offi-
cer or employee of the Office as prescribed in
the regulations established under section
2(b)(2)(D).”.

(2) REPORT TO CONGRESS.—The Director
shall provide on a biennial basis to the Judi-
ciary Committees of the Senate and House of
Representatives a report providing a short
description of incidents made known to an
officer or employee of the Office as pre-
scribed in the regulations established under
section 2(b)(2)(D) of title 35, United States
Code, that reflect substantial evidence of
misconduct before the Office but for which
the Office was barred from commencing a
proceeding under section 32 of title 35,
United States Code, by the time limitation
established by the fourth sentence of that
section.

(3) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall apply in all
cases in which the time period for insti-
tuting a proceeding under section 32 of title
35, United State Code, had not lapsed prior
to the date of the enactment of this Act.

(m) SMALL BUSINESS STUDY.—

(1) DEFINITIONS.—In this subsection—

(A) the term ‘‘Chief Counsel’”” means the
Chief Counsel for Advocacy of the Small
Business Administration;

(B) the term ‘‘General Counsel’’ means the
General Counsel of the United States Patent
and Trademark Office; and

(C) the term ‘‘small business concern’ has
the meaning given that term under section 3
of the Small Business Act (15 U.S.C. 632).

(2) STUDY.—

(A) IN GENERAL.—The Chief Counsel, in
consultation with the General Counsel, shall
conduct a study of the effects of eliminating
the use of dates of invention in determining
whether an applicant is entitled to a patent
under title 35, United States Code.

(B) AREAS OF STUDY.—The study conducted
under subparagraph (A) shall include exam-
ination of the effects of eliminating the use
of invention dates, including examining—

(i) how the change would affect the ability
of small business concerns to obtain patents
and their costs of obtaining patents;

(ii) whether the change would create, miti-
gate, or exacerbate any disadvantage for ap-
plicants for patents that are small business
concerns relative to applicants for patents
that are not small business concerns, and
whether the change would create any advan-
tages for applicants for patents that are
small business concerns relative to appli-
cants for patents that are not small business
concerns;

(iii) the cost savings and other potential
benefits to small business concerns of the
change; and

(iv) the feasibility and costs and benefits
to small business concerns of alternative
means of determining whether an applicant
is entitled to a patent under title 35, United
States Code.

(3) REPORT.—Not later than 1 year after
the date of enactment of this Act, the Chief
Counsel shall submit to the Committee on
Small Business and Entrepreneurship and
the Committee on the Judiciary of the Sen-
ate and the Committee on Small Business
and the Committee on the Judiciary of the
House of Representatives a report regarding
the results of the study under paragraph (2).

(n) REPORT ON PRIOR USER RIGHTS.—

(1) IN GENERAL.—Not later than 1 year after
the date of the enactment of this Act, the
Director shall report, to the Committee on
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the Judiciary of the Senate and the Com-
mittee on the Judiciary of the House of Rep-
resentatives, the findings and recommenda-
tions of the Director on the operation of
prior user rights in selected countries in the
industrialized world. The report shall include
the following:

(A) A comparison between patent laws of
the United States and the laws of other in-
dustrialized countries, including members of
the European Union and Japan, Canada, and
Australia.

(B) An analysis of the effect of prior user
rights on innovation rates in the selected
countries.

(C) An analysis of the correlation, if any,
between prior user rights and start-up enter-
prises and the ability to attract venture cap-
ital to start new companies.

(D) An analysis of the effect of prior user
rights, if any, on small businesses, univer-
sities, and individual inventors.

(E) An analysis of legal and constitutional
issues, if any, that arise from placing trade
secret law in patent law.

(F) An analysis of whether the change to a
first-to-file patent system creates a par-
ticular need for prior user rights.

(2) CONSULTATION WITH OTHER AGENCIES.—In
preparing the report required under para-
graph (1), the Director shall consult with the
United States Trade Representative, the Sec-
retary of State, and the Attorney General.

(0) EFFECTIVE DATE.—

(1) IN GENERAL.—Except as otherwise pro-
vided by this section, the amendments made
by this section shall take effect on the date
that is 18 months after the date of the enact-
ment of this Act, and shall apply to any ap-
plication for patent, and to any patent
issuing thereon, that contains or contained
at any time—

(A) a claim to a claimed invention that has
an effective filing date as defined in section
100(i) of title 35, United States Code, that is
18 months or more after the date of the en-
actment of this Act; or

(B) a specific reference under section 120,
121, or 365(c) of title 35, United States Code,
to any patent or application that contains or
contained at any time such a claim.

(2) INTERFERING PATENTS.—The provisions
of sections 102(g), 135, and 291 of title 35,
United States Code, in effect on the day
prior to the date of the enactment of this
Act, shall apply to each claim of an applica-
tion for patent, and any patent issued there-
on, for which the amendments made by this
section also apply, if such application or pat-
ent contains or contained at any time—

(A) a claim to an invention having an ef-
fective filing date as defined in section 100(i)
of title 35, United States Code, earlier than
18 months after the date of the enactment of
this Act; or

(B) a specific reference under section 120,
121, or 365(c) of title 35, United States Code,
to any patent or application that contains or
contained at any time such a claim.

SEC. 3. INVENTOR’S OATH OR DECLARATION.

(a) INVENTOR’S OATH OR DECLARATION.—

(1) IN GENERAL.—Section 115 of title 35,
United States Code, is amended to read as
follows:

“§115. Inventor’s oath or declaration

‘“(a) NAMING THE INVENTOR; INVENTOR’S
OATH OR DECLARATION.—An application for
patent that is filed under section 111(a) or
commences the national stage under section
371 shall include, or be amended to include,
the name of the inventor for any invention
claimed in the application. Except as other-
wise provided in this section, each individual
who is the inventor or a joint inventor of a
claimed invention in an application for pat-
ent shall execute an oath or declaration in
connection with the application.
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“(b) REQUIRED STATEMENTS.—An oath or
declaration under subsection (a) shall con-
tain statements that—

‘(1) the application was made or was au-
thorized to be made by the affiant or declar-
ant; and

‘“(2) such individual believes himself or
herself to be the original inventor or an
original joint inventor of a claimed inven-
tion in the application.

‘(c) ADDITIONAL REQUIREMENTS.—The Di-
rector may specify additional information
relating to the inventor and the invention
that is required to be included in an oath or
declaration under subsection (a).

‘‘(d) SUBSTITUTE STATEMENT.—

‘(1) IN GENERAL.—In lieu of executing an
oath or declaration under subsection (a), the
applicant for patent may provide a sub-
stitute statement under the circumstances
described in paragraph (2) and such addi-
tional circumstances that the Director may
specify by regulation.

‘(2) PERMITTED CIRCUMSTANCES.—A sub-
stitute statement under paragraph (1) is per-
mitted with respect to any individual who—

‘“(A) is unable to file the oath or declara-
tion under subsection (a) because the indi-
vidual—

‘(i) is deceased;

‘‘(ii) is under legal incapacity; or

‘‘(iii) cannot be found or reached after dili-
gent effort; or

“(B) is under an obligation to assign the
invention but has refused to make the oath
or declaration required under subsection (a).

‘“(3) CONTENTS.—A substitute statement
under this subsection shall—

‘“(A) identify the individual with respect to
whom the statement applies;

‘“(B) set forth the circumstances rep-
resenting the permitted basis for the filing of
the substitute statement in lieu of the oath
or declaration under subsection (a); and

‘(C) contain any additional information,
including any showing, required by the Di-
rector.

‘‘(e) MAKING REQUIRED STATEMENTS IN AS-
SIGNMENT OF RECORD.—An individual who is
under an obligation of assignment of an ap-
plication for patent may include the re-
quired statements under subsections (b) and
(c) in the assignment executed by the indi-
vidual, in lieu of filing such statements sepa-
rately.

‘“(f) TIME FOR FILING.—A notice of allow-
ance under section 151 may be provided to an
applicant for patent only if the applicant for
patent has filed each required oath or dec-
laration under subsection (a) or has filed a
substitute statement under subsection (d) or
recorded an assignment meeting the require-
ments of subsection (e).

‘(g) EARLIER-FILED APPLICATION CON-
TAINING REQUIRED STATEMENTS OR SUB-
STITUTE STATEMENT.—

‘(1) EXCEPTION.—The requirements under
this section shall not apply to an individual
with respect to an application for patent in
which the individual is named as the inven-
tor or a joint inventor and who claims the
benefit under section 120, 121, or 365(c) of the
filing of an earlier-filed application, if—

‘“(A) an oath or declaration meeting the re-
quirements of subsection (a) was executed by
the individual and was filed in connection
with the earlier-filed application;

‘“(B) a substitute statement meeting the
requirements of subsection (d) was filed in
the earlier filed application with respect to
the individual; or

‘“(C) an assignment meeting the require-
ments of subsection (e) was executed with re-
spect to the earlier-filed application by the
individual and was recorded in connection
with the earlier-filed application.

‘(2) COPIES OF OATHS, DECLARATIONS,
STATEMENTS, OR  ASSIGNMENTS.—Notwith-
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standing paragraph (1), the Director may re-
quire that a copy of the executed oath or
declaration, the substitute statement, or the
assignment filed in the earlier-filed applica-
tion be included in the later-filed applica-
tion.

“‘(h) SUPPLEMENTAL AND CORRECTED STATE-
MENTS; FILING ADDITIONAL STATEMENTS.—

‘(1) IN GENERAL.—Any person making a
statement required under this section may
withdraw, replace, or otherwise correct the
statement at any time. If a change is made
in the naming of the inventor requiring the
filing of 1 or more additional statements
under this section, the Director shall estab-
lish regulations under which such additional
statements may be filed.

‘(2) SUPPLEMENTAL STATEMENTS NOT RE-
QUIRED.—If an individual has executed an
oath or declaration meeting the require-
ments of subsection (a) or an assignment
meeting the requirements of subsection (e)
with respect to an application for patent, the
Director may not thereafter require that in-
dividual to make any additional oath, dec-
laration, or other statement equivalent to
those required by this section in connection
with the application for patent or any patent
issuing thereon.

‘“(3) SAVINGS CLAUSE.—No patent shall be
invalid or unenforceable based upon the fail-
ure to comply with a requirement under this
section if the failure is remedied as provided
under paragraph (1).

‘(i) ACKNOWLEDGMENT OF PENALTIES.—ANy
declaration or statement filed pursuant to
this section shall contain an acknowledg-
ment that any willful false statement made
in such declaration or statement is punish-
able under section 1001 of title 18 by fine or
imprisonment of not more than 5 years, or
both.”.

(2) RELATIONSHIP TO DIVISIONAL APPLICA-
TIONS.—Section 121 of title 35, United States
Code, is amended by striking “‘If a divisional
application” and all that follows through
“‘inventor.”.

(3) REQUIREMENTS FOR NONPROVISIONAL AP-
PLICATIONS.—Section 111(a) of title 35, United
States Code, is amended—

(A) in paragraph (2)(C), by striking ‘‘by the
applicant’ and inserting ‘‘or declaration’’;

(B) in the heading for paragraph (3), by in-
serting ‘‘OR DECLARATION” after ‘‘AND OATH’’;
and

(C) by inserting ‘‘or declaration”
‘“‘and oath’ each place it appears.

(4) CONFORMING AMENDMENT.—The item re-
lating to section 115 in the table of sections
for chapter 11 of title 35, United States Code,
is amended to read as follows:

““115. Inventor’s oath or declaration.’.

(b) FILING BY OTHER THAN INVENTOR.—

(1) IN GENERAL.—Section 118 of title 35,
United States Code, is amended to read as
follows:

“§118. Filing by other than inventor

“A person to whom the inventor has as-
signed or is under an obligation to assign the
invention may make an application for pat-
ent. A person who otherwise shows sufficient
proprietary interest in the matter may make
an application for patent on behalf of and as
agent for the inventor on proof of the perti-
nent facts and a showing that such action is
appropriate to preserve the rights of the par-
ties. If the Director grants a patent on an ap-
plication filed under this section by a person
other than the inventor, the patent shall be
granted to the real party in interest and
upon such notice to the inventor as the Di-
rector considers to be sufficient.”.

(2) CONFORMING AMENDMENT.—Section 251
of title 35, United States Code, is amended in
the third undesignated paragraph by insert-
ing ‘“‘or the application for the original pat-
ent was filed by the assignee of the entire in-
terest’ after ‘‘claims of the original patent’’.
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(c) SPECIFICATION.—Section 112 of title 35,
United States Code, is amended—

(1) in the first paragraph—

(A) by striking ‘‘The specification” and in-
serting ‘‘(a) IN GENERAL.—The specifica-
tion’’; and

(B) by striking ‘‘of carrying out his inven-
tion” and inserting ‘‘or joint inventor of car-
rying out the invention’’;

(2) in the second paragraph—

(A) by striking ‘“The specification’ and in-
serting ‘‘(b) CONCLUSION.—The specifica-
tion’’; and

(B) by striking ‘‘applicant regards as his
invention’ and inserting ‘‘inventor or a joint
inventor regards as the invention’’;

(3) in the third paragraph, by striking ‘A
claim’ and inserting ‘‘(c) FORM.—A claim’’;

(4) in the fourth paragraph, by striking
“Subject to the following paragraph,” and
inserting ‘‘(d) REFERENCE IN DEPENDENT
ForMS.—Subject to subsection (e),”;

(5) in the fifth paragraph, by striking ‘A
claim’ and inserting ‘‘(e) REFERENCE IN MUL-
TIPLE DEPENDENT FORM.—A claim”’; and

(6) in the last paragraph, by striking ‘““An
element” and inserting ‘‘(f) ELEMENT IN
CLAIM FOR A COMBINATION.—AnN element’’.

(d) CONFORMING AMENDMENTS.—

(1) Sections 111(b)(1)(A) is amended by
striking ‘‘the first paragraph of section 112 of
this title”’ and inserting ‘‘section 112(a)’’.

(2) Section 111(b)(2) is amended by striking
‘“‘the second through fifth paragraphs of sec-
tion 112,” and inserting ‘‘subsections (b)
through (e) of section 112,”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of the enactment of this Act
and shall apply to patent applications that
are filed on or after that effective date.

SEC. 4. DAMAGES.

(a) DAMAGES.—Section 284 of title 35,
United States Code, is amended—

(1) by striking “Upon finding”’ and insert-
ing the following: ‘‘(a) IN GENERAL.—Upon
finding’’;

(2) by striking ‘‘fixed by the court’ and all
that follows through ‘“When the damages”
and inserting the following: ‘‘fixed by the
court. When the damages’’;

(3) by striking ‘‘shall assess them.”’ and all
that follows through ‘The court may re-
ceive’’ and inserting the following: ‘‘shall as-
sess them. The court may receive’’; and

(4) by adding at the end the following:

‘“(b) PROCEDURE FOR DETERMINING DAM-
AGES.—

‘(1) IN GENERAL.—The court shall identify
the methodologies and factors that are rel-
evant to the determination of damages, and
the court or jury shall consider only those
methodologies and factors relevant to mak-
ing such determination.

‘“(2) DISCLOSURE OF CLAIMS.—By no later
than the entry of the final pretrial order, un-
less otherwise ordered by the court, the par-
ties shall state, in writing and with particu-
larity, the methodologies and factors the
parties propose for instruction to the jury in
determining damages under this section,
specifying the relevant underlying legal and
factual bases for their assertions.

‘“(3) SUFFICIENCY OF EVIDENCE.—Prior to
the introduction of any evidence concerning
the determination of damages, upon motion
of either party or sua sponte, the court shall
consider whether one or more of a party’s
damages contentions lacks a legally suffi-
cient evidentiary basis. After providing a
nonmovant the opportunity to be heard, and
after any further proffer of evidence, brief-
ing, or argument that the court may deem
appropriate, the court shall identify on the
record those methodologies and factors as to
which there is a legally sufficient evi-
dentiary basis, and the court or jury shall
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consider only those methodologies and fac-
tors in making the determination of dam-
ages under this section. The court shall only
permit the introduction of evidence relating
to the determination of damages that is rel-
evant to the methodologies and factors that
the court determines may be considered in
making the damages determination.

‘‘(c) SEQUENCING.—ANy party may request
that a  patent-infringement trial be
sequenced so that the trier of fact decides
questions of the patent’s infringement and
validity before the issues of damages and
willful infringement are tried to the court or
the jury. The court shall grant such a re-
quest absent good cause to reject the re-
quest, such as the absence of issues of sig-
nificant damages or infringement and valid-
ity. The sequencing of a trial pursuant to
this subsection shall not affect other mat-
ters, such as the timing of discovery. This
subsection does not authorize a party to re-
quest that the issues of damages and willful
infringement be tried to a jury different than
the one that will decide questions of the pat-
ent’s infringement and validity.

¢(d) WILLFUL INFRINGEMENT.—

‘(1) IN GENERAL.—The court may increase
damages up to 3 times the amount found or
assessed if the court or the jury, as the case
may be, determines that the infringement of
the patent was willful. Increased damages
under this subsection shall not apply to pro-
visional rights under section 154(d). Infringe-
ment is not willful unless the claimant
proves by clear and convincing evidence that
the accused infringer’s conduct with respect
to the patent was objectively reckless. An
accused infringer’s conduct was objectively
reckless if the infringer was acting despite
an objectively high likelihood that his ac-
tions constituted infringement of a wvalid
patent, and this objectively-defined risk was
either known or so obvious that it should
have been known to the accused infringer.

‘“(2) PLEADING STANDARDS.—A claimant as-
serting that a patent was infringed willfully
shall comply with the pleading requirements
set forth under Federal Rule of Civil Proce-
dure 9(b).

“(3) KNOWLEDGE ALONE INSUFFICIENT.—In-
fringement of a patent may not be found to
be willful solely on the basis that the in-
fringer had knowledge of the infringed pat-
ent.

‘(4) PRE-SUIT NOTIFICATION.—A claimant
seeking to establish willful infringement
may not rely on evidence of pre-suit notifi-
cation of infringement unless that notifica-
tion identifies with particularity the as-
serted patent, identifies the product or proc-
ess accused, and explains with particularity,
to the extent possible following a reasonable
investigation or inquiry, how the product or
process infringes one or more claims of the
patent.

‘“(6) CLOSE CASE.—The court shall not in-
crease damages under this subsection if the
court determines that there is a close case as
to infringement, validity, or enforceability.
On the motion of either party, the court
shall determine whether a close case as to
infringement, validity, or enforceability ex-
ists, and the court shall explain its decision.
Once the court determines that such a close
case exists, the issue of willful infringement
shall not thereafter be tried to the jury.

‘“(6) ACCRUED DAMAGES.—If a court or jury
finds that the infringement of patent was
willful, the court may increase only those
damages that accrued after the infringement
became willful.”.

(b) DEFENSE TO INFRINGEMENT BASED ON
EARLIER INVENTOR.—Section 273(b)(6) of title
35, United States Code, is amended to read as
follows:

‘“(6) PERSONAL DEFENSE.—The defense
under this section may be asserted only by
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the person who performed or caused the per-
formance of the acts necessary to establish
the defense as well as any other entity that
controls, is controlled by, or is under com-
mon control with such person and, except for
any transfer to the patent owner, the right
to assert the defense shall not be licensed or
assigned or transferred to another person ex-
cept as an ancillary and subordinate part of
a good faith assignment or transfer for other
reasons of the entire enterprise or line of
business to which the defense relates. Not-
withstanding the preceding sentence, any
person may, on its own behalf, assert a de-
fense based on the exhaustion of rights pro-
vided under paragraph (3), including any nec-
essary elements thereof.”.

(c) VIRTUAL MARKING.—Section 287(a) of
title 35, United States Code, is amended by
inserting *‘, or by fixing thereon the word
‘patent’ or the abbreviation ‘pat.’ together
with an address of a posting on the Internet,
accessible to the public without charge for
accessing the address, that associates the
patented article with the number of the pat-
ent” before ‘‘, or when”'.

(d) ADVICE OF COUNSEL.—Chapter 29 of title
35, United States Code, is amended by adding
at the end the following:

“§298. Advice of Counsel

““The failure of an infringer to obtain the
advice of counsel with respect to any alleg-
edly infringed patent or the failure of the in-
fringer to present such advice to the court or
jury may not be used to prove that the ac-
cused infringer willfully infringed the patent
or that the infringer intended to induce in-
fringement of the patent.”.

(e) EFFECTIVE DATE.—The amendments
made by this section shall apply to any civil
action commenced on or after the date of the
enactment of this Act.

SEC. 5. POST-GRANT REVIEW PROCEEDINGS.

(a) INTER PARTES REVIEW.—Chapter 31 of
title 35, United States Code, is amended to
read as follows:

“CHAPTER 31—INTER PARTES REVIEW
“Sec.
¢‘311. Inter partes review.
¢‘312. Petitions.
¢‘313. Preliminary response to petition.
¢‘314. Institution of inter partes review.

‘‘315. Relation to other proceedings or ac-
tions.

Conduct of inter partes review.

Settlement.

‘318. Decision of the board.

¢“319. Appeal.

“§311. Inter partes review

‘“(a) IN GENERAL.—Subject to the provi-
sions of this chapter, a person who is not the
patent owner may file with the Office a peti-
tion to institute an inter partes review for a
patent. The Director shall establish, by regu-
lation, fees to be paid by the person request-
ing the review, in such amounts as the Direc-
tor determines to be reasonable, considering
the aggregate costs of the review.

“(b) SCOPE.—A petitioner in an inter partes
review may request to cancel as
unpatentable 1 or more claims of a patent
only on a ground that could be raised under
section 102 or 103 and only on the basis of
prior art consisting of patents or printed
publications.

‘‘(c) FILING DEADLINE.—A petition for inter
partes review shall be filed after the later of
either—

‘(1) 9 months after the grant of a patent or
issuance of a reissue of a patent; or

‘“(2) if a post-grant review is instituted
under chapter 32, the date of the termination
of such post-grant review.

“§ 312. Petitions

‘‘(a) REQUIREMENTS OF PETITION.—A peti-
tion filed under section 311 may be consid-
ered only if—
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‘(1) the petition is accompanied by pay-
ment of the fee established by the Director
under section 311;

‘(2) the petition identifies all real parties
in interest;

‘“(3) the petition identifies, in writing and
with particularity, each claim challenged,
the grounds on which the challenge to each
claim is based, and the evidence that sup-
ports the grounds for the challenge to each
claim, including—

‘“(A) copies of patents and printed publica-
tions that the petitioner relies upon in sup-
port of the petition; and

‘“(B) affidavits or declarations of sup-
porting evidence and opinions, if the peti-
tioner relies on expert opinions;

‘“(4) the petition provides such other infor-
mation as the Director may require by regu-
lation; and

¢‘(5) the petitioner provides copies of any of
the documents required under paragraphs (2),
(3), and (4) to the patent owner or, if applica-
ble, the designated representative of the pat-
ent owner.

“(b) PUBLIC AVAILABILITY.—AS soon as
practicable after the receipt of a petition
under section 311, the Director shall make
the petition available to the public.

“§313. Preliminary response to petition

‘‘(a) PRELIMINARY RESPONSE.—If an inter
partes review petition is filed under section
311, the patent owner shall have the right to
file a preliminary response within a time pe-
riod set by the Director.

‘‘(b) CONTENT OF RESPONSE.—A preliminary
response to a petition for inter partes review
shall set forth reasons why no inter partes
review should be instituted based upon the
failure of the petition to meet any require-
ment of this chapter.

“§314. Institution of inter partes review

‘“(a) THRESHOLD.—The Director may not
authorize an inter partes review to com-
mence unless the Director determines that
the information presented in the petition
filed under section 311 and any response filed
under section 313 shows that there is a rea-
sonable likelihood that the petitioner would
prevail with respect to at least 1 of the
claims challenged in the petition.

““(b) TIMING.—The Director shall determine
whether to institute an inter partes review
under this chapter within 3 months after re-
ceiving a preliminary response under section
313 or, if none is filed, within three months
after the expiration of the time for filing
such a response.

‘‘(¢) NoTICE.—The Director shall notify the
petitioner and patent owner, in writing, of
the Director’s determination under sub-
section (a), and shall make such notice avail-
able to the public as soon as is practicable.
Such notice shall list the date on which the
review shall commence.

‘(d) No APPEAL.—The determination by
the Director whether to institute an inter
partes review under this section shall be
final and nonappealable.

“§315. Relation to other proceedings or ac-
tions

‘‘(a) INFRINGER’S ACTION.—An inter partes
review may not be instituted or maintained
if the petitioner or real party in interest has
filed a civil action challenging the validity
of a claim of the patent.

“(b) PATENT OWNER’S ACTION.—An inter
partes review may not be instituted if the
petition requesting the proceeding is filed
more than 3 months after the date on which
the petitioner, real party in interest, or his
privy is required to respond to a civil action
alleging infringement of the patent.

‘‘(c) JOINDER.—If the Director institutes an
inter partes review, the Director, in his dis-
cretion, may join as a party to that inter
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partes review any person who properly files a
petition under section 311 that the Director,
after receiving a preliminary response under
section 313 or the expiration of the time for
filing such a response, determines warrants
the institution of an inter partes review
under section 314.

‘“(d) MULTIPLE PROCEEDINGS.—Notwith-
standing sections 135(a), 251, and 252, and
chapter 30, during the pendency of an inter
partes review, if another proceeding or mat-
ter involving the patent is before the Office,
the Director may determine the manner in
which the inter partes review or other pro-
ceeding or matter may proceed, including
providing for stay, transfer, consolidation, or
termination of any such matter or pro-
ceeding.

‘‘(e) ESTOPPEL.—

‘(1) PROCEEDINGS BEFORE THE OFFICE.—The
petitioner in an inter partes review under
this chapter, or his real party in interest or
privy, may not request or maintain a pro-
ceeding before the Office with respect to a
claim on any ground that the petitioner
raised or reasonably could have raised during
an inter partes review of the claim that re-
sulted in a final written decision under sec-
tion 318(a).

‘(2) CIVIL ACTIONS AND OTHER PRO-
CEEDINGS.—The petitioner in an inter partes
review under this chapter, or his real party
in interest or privy, may not assert either in
a civil action arising in whole or in part
under section 1338 of title 28 or in a pro-
ceeding before the International Trade Com-
mission that a claim in a patent is invalid on
any ground that the petitioner raised or rea-
sonably could have raised during an inter
partes review of the claim that resulted in a
final written decision under section 318(a).
“§316. Conduct of inter partes review

‘‘(a) REGULATIONS.—The Director shall pre-
scribe regulations—

‘(1) providing that the file of any pro-
ceeding under this chapter shall be made
available to the public, except that any peti-
tion or document filed with the intent that
it be sealed shall be accompanied by a mo-
tion to seal, and such petition or document
shall be treated as sealed pending the out-
come of the ruling on the motion;

‘(2) setting forth the standards for the
showing of sufficient grounds to institute a
review under section 314(a);

‘“(3) establishing procedures for the sub-
mission of supplemental information after
the petition is filed;

‘“(4) in accordance with section 2(b)(2), es-
tablishing and governing inter partes review
under this chapter and the relationship of
such review to other proceedings under this
title;

‘“(b) setting a time period for requesting
joinder under section 315(c);

‘“(6) setting forth standards and procedures
for discovery of relevant evidence, including
that such discovery shall be limited to—

““(A) the deposition of witnesses submit-
ting affidavits or declarations; and

‘(B) what is otherwise necessary in the in-
terest of justice;

“(7) prescribing sanctions for abuse of dis-
covery, abuse of process, or any other im-
proper use of the proceeding, such as to har-
ass or to cause unnecessary delay or an un-
necessary increase in the cost of the pro-
ceeding;

‘(8) providing for protective orders gov-
erning the exchange and submission of con-
fidential information;

‘“(9) allowing the patent owner to file a re-
sponse to the petition after an inter partes
review has been instituted, and requiring
that the patent owner file with such re-
sponse, through affidavits or declarations,
any additional factual evidence and expert

CONGRESSIONAL RECORD — SENATE

opinions on which the patent owner relies in
support of the response;

‘(10) setting forth standards and proce-
dures for allowing the patent owner to move
to amend the patent under subsection (d) to
cancel a challenged claim or propose a rea-
sonable number of substitute claims, and en-
suring that any information submitted by
the patent owner in support of any amend-
ment entered under subsection (d) is made
available to the public as part of the pros-
ecution history of the patent;

“(11) providing either party with the right
to an oral hearing as part of the proceeding;
and

‘“(12) requiring that the final determina-
tion in an inter partes review be issued not
later than 1 year after the date on which the
Director notices the institution of a review
under this chapter, except that the Director
may, for good cause shown, extend the 1-year
period by not more than 6 months, and may
adjust the time periods in this paragraph in
the case of joinder under section 315(c).

“(b) CONSIDERATIONS.—In prescribing regu-
lations under this section, the Director shall
consider the effect of any such regulation on
the economy, the integrity of the patent sys-
tem, the efficient administration of the Of-
fice, and the ability of the Office to timely
complete proceedings instituted under this
chapter.

“(c) PATENT TRIAL AND APPEAL BOARD.—
The Patent Trial and Appeal Board shall, in
accordance with section 6, conduct each pro-
ceeding authorized by the Director.

¢(d) AMENDMENT OF THE PATENT.—

‘(1) IN GENERAL.—During an inter partes
review instituted under this chapter, the
patent owner may file 1 motion to amend the
patent in 1 or more of the following ways:

‘“(A) Cancel any challenged patent claim.

‘(B) For each challenged claim, propose a
reasonable number of substitute claims.

‘“(2) ADDITIONAL MOTIONS.—Additional mo-
tions to amend may be permitted upon the
joint request of the petitioner and the patent
owner to materially advance the settlement
of a proceeding under section 317, or as per-
mitted by regulations prescribed by the Di-
rector.

‘“(3) SCOPE OF CLAIMS.—An amendment
under this subsection may not enlarge the
scope of the claims of the patent or intro-
duce new matter.

‘“(e) EVIDENTIARY STANDARDS.—In an inter
partes review instituted under this chapter,
the petitioner shall have the burden of prov-
ing a proposition of unpatentability by a pre-
ponderance of the evidence.

“§317. Settlement

‘“(a) IN GENERAL.—An inter partes review
instituted under this chapter shall be termi-
nated with respect to any petitioner upon
the joint request of the petitioner and the
patent owner, unless the Office has decided
the merits of the proceeding before the re-
quest for termination is filed. If the inter
partes review is terminated with respect to a
petitioner under this section, no estoppel
under section 315(e) shall apply to that peti-
tioner. If no petitioner remains in the inter
partes review, the Office may terminate the
review or proceed to a final written decision
under section 318(a).

“(b) AGREEMENTS IN WRITING.—AnNy agree-
ment or understanding between the patent
owner and a petitioner, including any collat-
eral agreements referred to in such agree-
ment or understanding, made in connection
with, or in contemplation of, the termi-
nation of an inter partes review under this
section shall be in writing and a true copy of
such agreement or understanding shall be
filed in the Office before the termination of
the inter partes review as between the par-
ties. If any party filing such agreement or
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understanding so requests, the copy shall be
kept separate from the file of the inter
partes review, and shall be made available
only to Federal Government agencies upon
written request, or to any other person on a
showing of good cause.

“§ 318. Decision of the board

‘“(a) FINAL WRITTEN DECISION.—If an inter
partes review is instituted and not dismissed
under this chapter, the Patent Trial and Ap-
peal Board shall issue a final written deci-
sion with respect to the patentability of any
patent claim challenged by the petitioner
and any new claim added under section
316(d).

“‘(b) CERTIFICATE.—If the Patent Trial and
Appeal Board issues a final written decision
under subsection (a) and the time for appeal
has expired or any appeal has terminated,
the Director shall issue and publish a certifi-
cate canceling any claim of the patent fi-
nally determined to be unpatentable, con-
firming any claim of the patent determined
to be patentable, and incorporating in the
patent by operation of the certificate any
new or amended claim determined to be pat-
entable.

“§319. Appeal

“A party dissatisfied with the final written
decision of the Patent Trial and Appeal
Board under section 318(a) may appeal the
decision pursuant to sections 141 through 144.
Any party to the inter partes review shall
have the right to be a party to the appeal.”.

(b) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part III of
title 35, United States Code, is amended by
striking the item relating to chapter 31 and
inserting the following:
¢‘31. Inter Partes Review 311.7.

(¢) REGULATIONS AND EFFECTIVE DATE.—

(1) REGULATIONS.—The Director shall, not
later than the date that is 1 year after the
date of the enactment of this Act, issue regu-
lations to carry out chapter 31 of title 35,
United States Code, as amended by sub-
section (a) of this section.

(2) APPLICABILITY.—

(A) IN GENERAL.—The amendments made
by subsection (a) shall take effect on the
date that is 1 year after the date of the en-
actment of this Act and shall apply to all
patents issued before, on, or after the effec-
tive date of subsection (a).

(B) EXCEPTION.—The provisions of chapter
31 of title 35, United States Code, as amended
by paragraph (3), shall continue to apply to
requests for inter partes reexamination that
are filed prior to the effective date of sub-
section (a) as if subsection (a) had not been
enacted.

(C) GRADUATED IMPLEMENTATION.—The Di-
rector may impose a limit on the number of
inter partes reviews that may be instituted
during each of the first 4 years following the
effective date of subsection (a), provided that
such number shall in each year be equivalent
to or greater than the number of inter partes
reexaminations that are ordered in the last
full fiscal year prior to the effective date of
subsection (a).

(3) TRANSITION.—

(A) IN GENERAL.—Chapter 31 of title 35,
United States Code, is amended—

(i) in section 312—

(I) in subsection (a)—

(aa) in the first sentence, by striking ‘‘a
substantial new question of patentability af-
fecting any claim of the patent concerned is
raised by the request,” and inserting ‘‘the in-
formation presented in the request shows
that there is a reasonable likelihood that the
requester would prevail with respect to at
least 1 of the claims challenged in the re-
quest,”’; and

(bb) in the second sentence, by striking
“The existence of a substantial new question
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of patentability’” and inserting ‘‘A showing
that there is a reasonable likelihood that the
requester would prevail with respect to at
least 1 of the claims challenged in the re-
quest’; and

(IT) in subsection (c), in the second sen-
tence, by striking ‘‘no substantial new ques-
tion of patentability has been raised,” and
inserting ‘‘the showing required by sub-
section (a) has not been made,’’; and

(ii) in section 313, by striking ‘‘a substan-
tial new question of patentability affecting a
claim of the patent is raised” and inserting
‘it has been shown that there is a reasonable
likelihood that the requester would prevail
with respect to at least 1 of the claims chal-
lenged in the request’.

(B) APPLICATION.—The amendments made
by this paragraph shall apply to requests for
inter partes reexamination that are filed on
or after the date of the enactment of this
Act, but prior to the effective date of sub-
section (a).

(d) POST-GRANT REVIEW.—Part III of title
35, United States Code, is amended by adding
at the end the following:

“CHAPTER 32—POST-GRANT REVIEW

“Sec.

¢“321. Post-grant review.

‘322. Petitions.

¢“323. Preliminary response to petition.

¢“324. Institution of post-grant review.

¢“325. Relation to other proceedings or ac-
tions.

Conduct of post-grant review.

Settlement.

‘328. Decision of the board.

¢“329. Appeal.

“§321. Post-grant review

‘“‘(a) IN GENERAL.—Subject to the provi-
sions of this chapter, a person who is not the
patent owner may file with the Office a peti-
tion to institute a post-grant review for a
patent. The Director shall establish, by regu-
lation, fees to be paid by the person request-
ing the review, in such amounts as the Direc-
tor determines to be reasonable, considering
the aggregate costs of the post-grant review.

‘“(b) SCOPE.—A petitioner in a post-grant
review may request to cancel as
unpatentable 1 or more claims of a patent on
any ground that could be raised under para-
graph (2) or (3) of section 282(b) (relating to
invalidity of the patent or any claim).

“(c) FILING DEADLINE.—A petition for a
post-grant review shall be filed not later
than 9 months after the grant of the patent
or issuance of a reissue patent.

“§ 322, Petitions

‘‘(a) REQUIREMENTS OF PETITION.—A peti-
tion filed under section 321 may be consid-
ered only if—

‘(1) the petition is accompanied by pay-
ment of the fee established by the Director
under section 321;

‘(2) the petition identifies all real parties
in interest;

‘(3) the petition identifies, in writing and
with particularity, each claim challenged,
the grounds on which the challenge to each
claim is based, and the evidence that sup-
ports the grounds for the challenge to each
claim, including—

““(A) copies of patents and printed publica-
tions that the petitioner relies upon in sup-
port of the petition; and

‘“(B) affidavits or declarations of sup-
porting evidence and opinions, if the peti-
tioner relies on other factual evidence or on
expert opinions;

‘“(4) the petition provides such other infor-
mation as the Director may require by regu-
lation; and

‘“(5) the petitioner provides copies of any of
the documents required under paragraphs (2),
(3), and (4) to the patent owner or, if applica-
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ble, the designated representative of the pat-
ent owner.

“(b) PUBLIC AVAILABILITY.—ASs soon as
practicable after the receipt of a petition
under section 321, the Director shall make
the petition available to the public.

“§ 323. Preliminary response to petition

‘“(a) PRELIMINARY RESPONSE.—If a post-
grant review petition is filed under section
321, the patent owner shall have the right to
file a preliminary response within 2 months
of the filing of the petition.

‘“(b) CONTENT OF RESPONSE.—A preliminary
response to a petition for post-grant review
shall set forth reasons why no post-grant re-
view should be instituted based upon the
failure of the petition to meet any require-
ment of this chapter.

“§ 324. Institution of post-grant review

‘‘(a) THRESHOLD.—The Director may not
authorize a post-grant review to commence
unless the Director determines that the in-
formation presented in the petition, if such
information is not rebutted, would dem-
onstrate that it is more likely than not that
at least 1 of the claims challenged in the pe-
tition is unpatentable.

“(b) ADDITIONAL GROUNDS.—The deter-
mination required under subsection (a) may
also be satisfied by a showing that the peti-
tion raises a novel or unsettled legal ques-
tion that is important to other patents or
patent applications.

““(c) TIMING.—The Director shall determine
whether to institute a post-grant review
under this chapter within 3 months after re-
ceiving a preliminary response under section
323 or, if none is filed, the expiration of the
time for filing such a response.

‘“(d) NoTICE.—The Director shall notify the
petitioner and patent owner, in writing, of
the Director’s determination under sub-
section (a) or (b), and shall make such notice
available to the public as soon as is prac-
ticable. The Director shall make each notice
of the institution of a post-grant review
available to the public. Such notice shall list
the date on which the review shall com-
mence.

‘“(e) No APPEAL.—The determination by
the Director whether to institute a post-
grant review under this section shall be final
and nonappealable.

“§325. Relation to other proceedings or ac-
tions

‘‘(a) INFRINGER’S ACTION.—A post-grant re-
view may not be instituted or maintained if
the petitioner or real party in interest has
filed a civil action challenging the validity
of a claim of the patent.

“(b) PATENT OWNER’S ACTION.—A post-
grant review may not be instituted if the pe-
tition requesting the proceeding is filed
more than 3 months after the date on which
the petitioner, real party in interest, or his
privy is required to respond to a civil action
alleging infringement of the patent.

‘‘(c) JOINDER.—If more than 1 petition for a
post-grant review is properly filed against
the same patent and the Director determines
that more than 1 of these petitions warrants
the institution of a post-grant review under
section 324, the Director may consolidate
such reviews into a single post-grant review.

“(d) MULTIPLE PROCEEDINGS.—Notwith-
standing sections 135(a), 251, and 252, and
chapter 30, during the pendency of any post-
grant review, if another proceeding or mat-
ter involving the patent is before the Office,
the Director may determine the manner in
which the post-grant review or other pro-
ceeding or matter may proceed, including
providing for stay, transfer, consolidation, or
termination of any such matter or pro-
ceeding. In determining whether to institute
or order a proceeding under this chapter,
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chapter 30, or chapter 31, the Director may
take into account whether, and reject the pe-
tition or request because, the same or sub-
stantially the same prior art or arguments
previously were presented to the Office.

‘‘(e) ESTOPPEL.—

‘(1) PROCEEDINGS BEFORE THE OFFICE.—The
petitioner in a post-grant review under this
chapter, or his real party in interest or
privy, may not request or maintain a pro-
ceeding before the Office with respect to a
claim on any ground that the petitioner
raised or reasonably could have raised during
a post-grant review of the claim that re-
sulted in a final written decision under sec-
tion 328(a).

‘“(2) CIVIL ACTIONS AND OTHER PRO-
CEEDINGS.—The petitioner in a post-grant re-
view under this chapter, or his real party in
interest or privy, may not assert either in a
civil action arising in whole or in part under
section 1338 of title 28 or in a proceeding be-
fore the International Trade Commission
that a claim in a patent is invalid on any
ground that the petitioner raised during a
post-grant review of the claim that resulted
in a final written decision under section
328(a).

“(f) PRELIMINARY INJUNCTIONS.—If a civil
action alleging infringement of a patent is
filed within 3 months of the grant of the pat-
ent, the court may not stay its consideration
of the patent owner’s motion for a prelimi-
nary injunction against infringement of the
patent on the basis that a petition for post-
grant review has been filed or that such a
proceeding has been instituted.

‘(g) REISSUE PATENTS.—A post-grant re-
view may not be instituted if the petition re-
quests cancellation of a claim in a reissue
patent that is identical to or narrower than
a claim in the original patent from which
the reissue patent was issued, and the time
limitations in section 321(c) would bar filing
a petition for a post-grant review for such
original patent.

“§ 326. Conduct of post-grant review

‘‘(a) REGULATIONS.—The Director shall pre-
scribe regulations—

‘(1) providing that the file of any pro-
ceeding under this chapter shall be made
available to the public, except that any peti-
tion or document filed with the intent that
it be sealed shall be accompanied by a mo-
tion to seal, and such petition or document
shall be treated as sealed pending the out-
come of the ruling on the motion;

‘(2) setting forth the standards for the
showing of sufficient grounds to institute a
review under subsections (a) and (b) of sec-
tion 324;

‘“(3) establishing procedures for the sub-
mission of supplemental information after
the petition is filed;

‘“(4) in accordance with section 2(b)(2), es-
tablishing and governing a post-grant review
under this chapter and the relationship of
such review to other proceedings under this
title;

““(b) setting forth standards and procedures
for discovery of relevant evidence, including
that such discovery shall be limited to evi-
dence directly related to factual assertions
advanced by either party in the proceeding;

‘(6) prescribing sanctions for abuse of dis-
covery, abuse of process, or any other im-
proper use of the proceeding, such as to har-
ass or to cause unnecessary delay or an un-
necessary increase in the cost of the pro-
ceeding;

“(7) providing for protective orders gov-
erning the exchange and submission of con-
fidential information;

‘(8) allowing the patent owner to file a re-
sponse to the petition after a post-grant re-
view has been instituted, and requiring that
the patent owner file with such response,
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through affidavits or declarations, any addi-
tional factual evidence and expert opinions
on which the patent owner relies in support
of the response;

‘“(9) setting forth standards and procedures
for allowing the patent owner to move to
amend the patent under subsection (d) to
cancel a challenged claim or propose a rea-
sonable number of substitute claims, and en-
suring that any information submitted by
the patent owner in support of any amend-
ment entered under subsection (d) is made
available to the public as part of the pros-
ecution history of the patent;

‘“(10) providing either party with the right
to an oral hearing as part of the proceeding;
and

‘“(11) requiring that the final determina-
tion in any post-grant review be issued not
later than 1 year after the date on which the
Director notices the institution of a pro-
ceeding under this chapter, except that the
Director may, for good cause shown, extend
the 1-year period by not more than 6 months,
and may adjust the time periods in this para-
graph in the case of joinder under section
325(¢c).

““(b) CONSIDERATIONS.—In prescribing regu-
lations under this section, the Director shall
consider the effect of any such regulation on
the economy, the integrity of the patent sys-
tem, the efficient administration of the Of-
fice, and the ability of the Office to timely
complete proceedings instituted under this
chapter.

“(c) PATENT TRIAL AND APPEAL BOARD.—
The Patent Trial and Appeal Board shall, in
accordance with section 6, conduct each pro-
ceeding authorized by the Director.

‘“(d) AMENDMENT OF THE PATENT.—

‘(1) IN GENERAL.—During a post-grant re-
view instituted under this chapter, the pat-
ent owner may file 1 motion to amend the
patent in 1 or more of the following ways:

“(A) Cancel any challenged patent claim.

‘“(B) For each challenged claim, propose a
reasonable number of substitute claims.

‘“(2) ADDITIONAL MOTIONS.—Additional mo-
tions to amend may be permitted upon the
joint request of the petitioner and the patent
owner to materially advance the settlement
of a proceeding under section 327, or upon
the request of the patent owner for good
cause shown.

‘“(3) SCOPE OF CLAIMS.—An amendment
under this subsection may not enlarge the
scope of the claims of the patent or intro-
duce new matter.

‘“(e) EVIDENTIARY STANDARDS.—In a post-
grant review instituted under this chapter,
the petitioner shall have the burden of prov-
ing a proposition of unpatentability by a pre-
ponderance of the evidence.

“§ 327. Settlement

‘‘(a) IN GENERAL.—A post-grant review in-
stituted under this chapter shall be termi-
nated with respect to any petitioner upon
the joint request of the petitioner and the
patent owner, unless the Office has decided
the merits of the proceeding before the re-
quest for termination is filed. If the post-
grant review is terminated with respect to a
petitioner under this section, no estoppel
under section 325(e) shall apply to that peti-
tioner. If no petitioner remains in the post-
grant review, the Office may terminate the
post-grant review or proceed to a final writ-
ten decision under section 328(a).

““(b) AGREEMENTS IN WRITING.—AnNy agree-
ment or understanding between the patent
owner and a petitioner, including any collat-
eral agreements referred to in such agree-
ment or understanding, made in connection
with, or in contemplation of, the termi-
nation of a post-grant review under this sec-
tion shall be in writing, and a true copy of
such agreement or understanding shall be
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filed in the Office before the termination of
the post-grant review as between the parties.
If any party filing such agreement or under-
standing so requests, the copy shall be kept
separate from the file of the post-grant re-
view, and shall be made available only to
Federal Government agencies upon written
request, or to any other person on a showing
of good cause.

“§ 328. Decision of the board

“(a) FINAL WRITTEN DECISION.—If a post-
grant review is instituted and not dismissed
under this chapter, the Patent Trial and Ap-
peal Board shall issue a final written deci-
sion with respect to the patentability of any
patent claim challenged by the petitioner
and any new claim added under section
326(d).

‘“(b) CERTIFICATE.—If the Patent Trial and
Appeal Board issues a final written decision
under subsection (a) and the time for appeal
has expired or any appeal has terminated,
the Director shall issue and publish a certifi-
cate canceling any claim of the patent fi-
nally determined to be unpatentable, con-
firming any claim of the patent determined
to be patentable, and incorporating in the
patent by operation of the certificate any
new or amended claim determined to be pat-
entable.

“§ 329. Appeal

‘A party dissatisfied with the final written
decision of the Patent Trial and Appeal
Board under section 328(a) may appeal the
decision pursuant to sections 141 through 144.
Any party to the post-grant review shall
have the right to be a party to the appeal.”.

(e) TECHNICAL AND CONFORMING AMEND-
MENT.—The table of chapters for part III of
title 35, United States Code, is amended by
adding at the end the following:
¢‘32. Post-Grant Review 321.7.

(f) REGULATIONS AND EFFECTIVE DATE.—

(1) REGULATIONS.—The Director shall, not
later than the date that is 1 year after the
date of the enactment of this Act, issue regu-
lations to carry out chapter 32 of title 35,
United States Code, as added by subsection
(d) of this section.

(2) APPLICABILITY.—The amendments made
by subsection (d) shall take effect on the
date that is 1 year after the date of the en-
actment of this Act and shall apply only to
patents issued on or after that date. The Di-
rector may impose a limit on the number of
post-grant reviews that may be instituted
during each of the 4 years following the ef-
fective date of subsection (d).

(3) PENDING INTERFERENCES.—The Director
shall determine the procedures under which
interferences commenced before the effective
date of subsection (d) are to proceed, includ-
ing whether any such interference is to be
dismissed without prejudice to the filing of a
petition for a post-grant review under chap-
ter 32 of title 35, United States Code, or is to
proceed as if this Act had not been enacted.
The Director shall include such procedures
in regulations issued under paragraph (1).
For purposes of an interference that is com-
menced before the effective date of sub-
section (d), the Director may deem the Pat-
ent Trial and Appeal Board to be the Board
of Patent Appeals and Interferences, and
may allow the Patent Trial and Appeal
Board to conduct any further proceedings in
that interference. The authorization to ap-
peal or have remedy from derivation pro-
ceedings in sections 141(d) and 146 of title 35,
United States Code, and the jurisdiction to
entertain appeals from derivation pro-
ceedings in section 1295(a)(4)(A) of title 28,
United States Code, shall be deemed to ex-
tend to final decisions in interferences that
are commenced before the effective date of
subsection (d) and that are not dismissed
pursuant to this paragraph.

January 25, 2011

(g) CITATION OF PRIOR ART AND WRITTEN
STATEMENTS.—

(1) IN GENERAL.—Section 301 of title 35,
United States Code, is amended to read as
follows:

“§301. Citation of prior art and written state-
ments

‘‘(a) IN GENERAL.—AnNy person at any time
may cite to the Office in writing—

‘(1) prior art consisting of patents or
printed publications which that person be-
lieves to have a bearing on the patentability
of any claim of a particular patent; or

‘“(2) statements of the patent owner filed in
a proceeding before a Federal court or the
Office in which the patent owner took a posi-
tion on the scope of any claim of a particular
patent.

‘““(b) OFFICIAL FILE.—If the person citing
prior art or written statements pursuant to
subsection (a) explains in writing the perti-
nence and manner of applying the prior art
or written statements to at least 1 claim of
the patent, the citation of the prior art or
written statements and the explanation
thereof shall become a part of the official
file of the patent.

‘(c) ADDITIONAL INFORMATION.—A party
that submits a written statement pursuant
to subsection (a)(2) shall include any other
documents, pleadings, or evidence from the
proceeding in which the statement was filed
that addresses the written statement.

‘“(d) LIMITATIONS.—A written statement
submitted pursuant to subsection (a)(2), and
additional information submitted pursuant
to subsection (c¢), shall not be considered by
the Office for any purpose other than to de-
termine the proper meaning of a patent
claim in a proceeding that is ordered or in-
stituted pursuant to section 304, 314, or 324. If
any such written statement or additional in-
formation is subject to an applicable protec-
tive order, it shall be redacted to exclude in-
formation that is subject to that order.

‘‘(e) CONFIDENTIALITY.—Upon the written
request of the person citing prior art or writ-
ten statements pursuant to subsection (a),
that person’s identity shall be excluded from
the patent file and kept confidential.”.

(2) EFFECTIVE DATE.—The amendment
made by this subsection shall take effect 1
yvear after the date of the enactment of this
Act and shall apply to patents issued before,
on, or after that effective date.

(h) REEXAMINATION.—

(1) DETERMINATION BY DIRECTOR.—

(A) IN GENERAL.—Section 303(a) of title 35,
United States Code, is amended by striking
‘“‘section 301 of this title’’ and inserting ‘‘sec-
tion 301 or 302’".

(B) EFFECTIVE DATE.—The amendment
made by this paragraph shall take effect 1
year after the date of the enactment of this
Act and shall apply to patents issued before,
on, or after that effective date.

(2) APPEAL.—

(A) IN GENERAL.—Section 306 of title 35,
United States Code, is amended by striking
‘145" and inserting ‘‘144”.

(B) EFFECTIVE DATE.—The amendment
made by this paragraph shall take effect on
the date of enactment of this Act and shall
apply to appeals of reexaminations that are
pending before the Board of Patent Appeals
and Interferences or the Patent Trial and
Appeal Board on or after the date of the en-
actment of this Act.

SEC. 6. PATENT TRIAL AND APPEAL BOARD.

(a) COMPOSITION AND DUTIES.—Section 6 of
title 35, United States Code, is amended to
read as follows:

“§6. Patent Trial and Appeal Board

‘‘(a) There shall be in the Office a Patent
Trial and Appeal Board. The Director, the
Deputy Director, the Commissioner for Pat-
ents, the Commissioner for Trademarks, and
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the administrative patent judges shall con-
stitute the Patent Trial and Appeal Board.
The administrative patent judges shall be
persons of competent legal knowledge and
scientific ability who are appointed by the
Secretary, in consultation with the Director.
Any reference in any Federal law, Executive
order, rule, regulation, or delegation of au-
thority, or any document of or pertaining to
the Board of Patent Appeals and Inter-
ferences is deemed to refer to the Patent
Trial and Appeal Board.

‘““(b) The Patent Trial and Appeal Board
shall—

‘(1) on written appeal of an applicant, re-
view adverse decisions of examiners upon ap-
plications for patents pursuant to section
134(a);

‘(2) review appeals of reexaminations pur-
suant to section 134(b);

‘“(3) conduct derivation proceedings pursu-
ant to section 135; and

‘“(4) conduct inter partes reviews and post-
grant reviews pursuant to chapters 31 and 32.

‘“(c) Bach appeal, derivation proceeding,
post-grant review, and inter partes review
shall be heard by at least 3 members of the
Patent Trial and Appeal Board, who shall be
designated by the Director. Only the Patent
Trial and Appeal Board may grant re-
hearings.

‘(d) The Secretary of Commerce may, in
his discretion, deem the appointment of an
administrative patent judge who, before the
date of the enactment of this subsection,
held office pursuant to an appointment by
the Director to take effect on the date on
which the Director initially appointed the
administrative patent judge. It shall be a de-
fense to a challenge to the appointment of an
administrative patent judge on the basis of
the judge’s having been originally appointed
by the Director that the administrative pat-
ent judge so appointed was acting as a de
facto officer.”.

(b) ADMINISTRATIVE APPEALS.—Section 134
of title 35, United States Code, is amended—

(1) in subsection (b), by striking ‘‘any reex-
amination proceeding’’ and inserting ‘‘a re-
examination’’; and

(2) by striking subsection (c).

(c) CIRCUIT APPEALS.—

(1) IN GENERAL.—Section 141 of title 35,
United States Code, is amended to read as
follows:

“§141. Appeal to the Court of Appeals for the

Federal Circuit

‘‘(a) EXAMINATIONS.—An applicant who is
dissatisfied with the final decision in an ap-
peal to the Patent Trial and Appeal Board
under section 134(a) may appeal the Board’s
decision to the United States Court of Ap-
peals for the Federal Circuit. By filing such
an appeal, the applicant waives his right to
proceed under section 145.

‘“‘(b) REEXAMINATIONS.—A patent owner
who is dissatisfied with the final decision in
an appeal of a reexamination to the Patent
Trial and Appeal Board under section 134(b)
may appeal the Board’s decision only to the
United States Court of Appeals for the Fed-
eral Circuit.

‘(c) POST-GRANT AND INTER PARTES RE-
VIEWS.—A party to a post-grant or inter
partes review who is dissatisfied with the
final written decision of the Patent Trial and
Appeal Board under section 318(a) or 328(a)
may appeal the Board’s decision only to the
United States Court of Appeals for the Fed-
eral Circuit.

‘‘(d) DERIVATION PROCEEDINGS.—A party to
a derivation proceeding who is dissatisfied
with the final decision of the Patent Trial
and Appeal Board on the proceeding may ap-
peal the decision to the United States Court
of Appeals for the Federal Circuit, but such
appeal shall be dismissed if any adverse
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party to such derivation proceeding, within
20 days after the appellant has filed notice of
appeal in accordance with section 142, files
notice with the Director that the party
elects to have all further proceedings con-
ducted as provided in section 146. If the ap-
pellant does not, within 30 days after the fil-
ing of such notice by the adverse party, file
a civil action under section 146, the Board’s
decision shall govern the further proceedings
in the case.”.

(2) JURISDICTION.—Section 1295(a)(4)(A) of
title 28, United States Code, is amended to
read as follows:

‘““(A) the Patent Trial and Appeal Board of
the United States Patent and Trademark Of-
fice with respect to patent applications, deri-
vation proceedings, reexaminations, post-
grant reviews, and inter partes reviews at
the instance of a party who exercised his
right to participate in a proceeding before or
appeal to the Board, except that an applicant
or a party to a derivation proceeding may
also have remedy by civil action pursuant to
section 145 or 146 of title 35. An appeal under
this subparagraph of a decision of the Board
with respect to an application or derivation
proceeding shall waive the right of such ap-
plicant or party to proceed under section 145
or 146 of title 35;”.

(3) PROCEEDINGS ON APPEAL.—Section 143 of
title 35, United States Code, is amended—

(A) by striking the third sentence and in-
serting the following: “‘In an ex parte case,
the Director shall submit to the court in
writing the grounds for the decision of the
Patent and Trademark Office, addressing all
of the issues raised in the appeal. The Direc-
tor shall have the right to intervene in an
appeal from a decision entered by the Patent
Trial and Appeal Board in a derivation pro-
ceeding under section 135 or in an inter
partes or post-grant review under chapter 31
or 32.”’; and

(B) by repealing the second of the two iden-
tical fourth sentences.

(d) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of the enactment of this Act
and shall apply to proceedings commenced
on or after that effective date, except that—

(1) the extension of jurisdiction to the
United States Court of Appeals for the Fed-
eral Circuit to entertain appeals of decisions
of the Patent Trial and Appeal Board in re-
examinations under the amendment made by
subsection (c)(2) shall be deemed to take ef-
fect on the date of enactment of this Act and
shall extend to any decision of the Board of
Patent Appeals and Interferences with re-
spect to a reexamination that is entered be-
fore, on, or after the date of the enactment
of this Act;

(2) the provisions of sections 6, 134, and 141
of title 35, United States Code, in effect on
the day prior to the date of the enactment of
this Act shall continue to apply to inter
partes reexaminations that are requested
under section 311 prior to the date that is 1
year after the date of the enactment of this
Act;

(3) the Patent Trial and Appeal Board may
be deemed to be the Board of Patent Appeals
and Interferences for purposes of appeals of
inter partes reexaminations that are re-
quested under section 311 prior to the date
that is 1 year after the date of the enactment
of this Act; and

(4) the Director’s right under the last sen-
tence of section 143 of title 35, United States
Code, as amended by subsection (c)(3), to in-
tervene in an appeal from a decision entered
by the Patent Trial and Appeal Board shall
be deemed to extend to inter partes reexam-
inations that are requested under section 311
prior to the date that is 1 year after the date
of the enactment of this Act.
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SEC. 7. PREISSUANCE SUBMISSIONS BY THIRD
PARTIES.

(a) IN GENERAL.—Section 122 of title 35,
United States Code, is amended by adding at
the end the following:

‘“(e) PREISSUANCE SUBMISSIONS BY THIRD
PARTIES.—

‘(1) IN GENERAL.—Any third party may
submit for consideration and inclusion in the
record of a patent application, any patent,
published patent application, or other print-
ed publication of potential relevance to the
examination of the application, if such sub-
mission is made in writing before the earlier
of—

‘“‘(A) the date a notice of allowance under
section 151 is given or mailed in the applica-
tion for patent; or

‘(B) the later of—

‘(i) 6 months after the date on which the
application for patent is first published
under section 122 by the Office, or

‘“(ii) the date of the first rejection under
section 132 of any claim by the examiner dur-
ing the examination of the application for
patent.

‘(2) OTHER REQUIREMENTS.—Any submis-
sion under paragraph (1) shall—

““(A) set forth a concise description of the
asserted relevance of each submitted docu-
ment;

‘(B) be accompanied by such fee as the Di-
rector may prescribe; and

‘“(C) include a statement by the person
making such submission affirming that the
submission was made in compliance with
this section.”.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of the enactment of this Act
and shall apply to patent applications filed
before, on, or after that effective date.

SEC. 8. VENUE.

(a) CHANGE OF VENUE.—Section 1400 of title
28, Unite States Code, is amended by adding
at the end the following:

‘‘(c) CHANGE OF VENUE.—For the conven-
ience of parties and witnesses, in the interest
of justice, a district court shall transfer any
civil action arising under any Act of Con-
gress relating to patents upon a showing
that the transferee venue is clearly more
convenient than the venue in which the civil
action is pending.”’.

(b) TECHNICAL AMENDMENTS RELATING TO
VENUE.—Sections 32, 145, 146, 154(b)(4)(A), and
293 of title 35, United States Code, and sec-
tion 21(b)(4) of the Act entitled ‘“‘An Act to
provide for the registration and protection of
trademarks used in commerce, to carry out
the provisions of certain international con-
ventions, and for other purposes’, approved
July 5, 1946 (commonly referred to as the
“Trademark Act of 1946 or the ‘‘Lanham
Act’’; 15 U.S.C. 1071(b)(4)), are each amended
by striking ‘“United States District Court for
the District of Columbia’ each place that
term appears and inserting ‘‘United States
District Court for the Eastern District of
Virginia’.

(c) EFFECTIVE DATE.—The amendments
made by this section shall take effect upon
the date of the enactment of this Act and
shall apply to civil actions commenced on or
after that date.

SEC. 9. FEE SETTING AUTHORITY.

(a) FEE SETTING.—

(1) IN GENERAL.—The Director shall have
authority to set or adjust by rule any fee es-
tablished or charged by the Office under sec-
tions 41 and 376 of title 35, United States
Code, or under section 31 of the Trademark
Act of 1946 (15 U.S.C. 1113), or any other fee
established or charged by the Office under
any other provision of law, notwithstanding
the fee amounts established or charged
thereunder, for the filing or processing of
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any submission to, and for all other services
performed by or materials furnished by, the
Office, provided that patent and trademark
fee amounts are in the aggregate set to re-
cover the estimated cost to the Office for
processing, activities, services and materials
relating to patents and trademarks, respec-
tively, including proportionate shares of the
administrative costs of the Office.

(2) SMALL AND MICRO ENTITIES.—The fees
established under paragraph (1) for filing,
processing, issuing, and maintaining patent
applications and patents shall be reduced by
50 percent with respect to their application
to any small entity that qualifies for reduced
fees under section 41(h)(1) of title 35, United
States Code, and shall be reduced by 75 per-
cent with respect to their application to any
micro entity as defined in section 123 of that
title.

(3) REDUCTION OF FEES IN CERTAIN FISCAL
YEARS.—In any fiscal year, the Director—

(A) shall consult with the Patent Public
Advisory Committee and the Trademark
Public Advisory Committee on the advis-
ability of reducing any fees described in
paragraph (1); and

(B) after the consultation required under
subparagraph (A), may reduce such fees.

(4) ROLE OF THE PUBLIC ADVISORY COM-
MITTEE.—The Director shall—

(A) submit to the Patent Public Advisory
Committee or the Trademark Public Advi-
sory Committee, or both, as appropriate, any
proposed fee under paragraph (1) not less
than 45 days before publishing any proposed
fee in the Federal Register;

(B) provide the relevant advisory com-
mittee described in subparagraph (A) a 30-
day period following the submission of any
proposed fee, on which to deliberate, con-
sider, and comment on such proposal, and re-
quire that—

(i) during such 30-day period, the relevant
advisory committee hold a public hearing re-
lated to such proposal; and

(ii) the Director shall assist the relevant
advisory committee in carrying out such
public hearing, including by offering the use
of Office resources to notify and promote the
hearing to the public and interested stake-
holders;

(C) require the relevant advisory com-
mittee to make available to the public a
written report detailing the comments, ad-
vice, and recommendations of the committee
regarding any proposed fee;

(D) consider and analyze any comments,
advice, or recommendations received from
the relevant advisory committee before set-
ting or adjusting any fee; and

(E) notify, through the Chair and Ranking
Member of the Senate and House Judiciary
Committees, the Congress of any final rule
setting or adjusting fees under paragraph (1).

() PUBLICATION IN THE FEDERAL REG-
ISTER.—

(A) IN GENERAL.—Any rules prescribed
under this subsection shall be published in
the Federal Register.

(B) RATIONALE.—Any proposal for a change
in fees under this section shall—

(i) be published in the Federal Register;
and

(ii) include, in such publication, the spe-
cific rationale and purpose for the proposal,
including the possible expectations or bene-
fits resulting from the proposed change.

(C) PUBLIC COMMENT PERIOD.—Following
the publication of any proposed fee in the
Federal Register pursuant to subparagraph
(A), the Director shall seek public comment
for a period of not less than 45 days.

(6) CONGRESSIONAL COMMENT PERIOD.—Fol-
lowing the notification described in para-
graph (3)(E), Congress shall have not more
than 45 days to consider and comment on
any final rule setting or adjusting fees under
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paragraph (1). No fee set or adjusted under
paragraph (1) shall be effective prior to the
end of such 45-day comment period.

(7) RULE OF CONSTRUCTION.—NoO rules pre-
scribed under this subsection may diminish—

(A) an applicant’s rights under title 35,
United States Code, or the Trademark Act of
1946; or

(B) any rights under a ratified treaty.

(b) FEES FOR PATENT SERVICES.—Division B
of Public Law 108-447 is amended in title VIII
of the Departments of Commerce, Justice,
and State, the Judiciary, and Related Agen-
cies Appropriations Act, 2005—

(1) in subsections (a), (b), and (c) of section
801, by—

(A) striking “‘During” and all that follows
through ¢ 2006, subsection’” and inserting
‘“Subsection’’; and

(B) striking ‘‘shall be administered as
though that subsection reads’ and inserting
“‘is amended to read’’;

(2) in subsection (d) of section 801, by strik-
ing “During’”’ and all that follows through ‘¢
2006, subsection’” and inserting ‘‘Sub-
section’’; and

(3) in subsection (e) of section 801, by—

(A) striking “‘During” and all that follows
through ‘2006, subsection” and inserting
‘‘Subsection’’; and

(B) striking ‘‘shall be administered as
though that subsection’.

(¢c) ADJUSTMENT OF TRADEMARK FEES.——
Division B of Public Law 108-447 is amended
in title VIII of the Departments of Com-
merce, Justice and State, the Judiciary and
Related Agencies Appropriations Act, 2005,
in section 802(a) by striking ‘‘During fiscal
years 2005, 2006 and 2007, and inserting
“Until such time as the Director sets or ad-
justs the fees otherwise,”’.

(d) EFFECTIVE DATE, APPLICABILITY, AND
TRANSITION PROVISIONS.—Division B of Pub-
lic Law 108-447 is amended in title VIII of the
Departments of Commerce, Justice and
State, the Judiciary and Related Agencies
Appropriations Act, 2005, in section 803(a) by
striking ‘‘and shall apply only with respect
to the remaining portion of fiscal year 2005,
2006 and 2007,

(e) STATUTORY AUTHORITY.—Section
41(d)(1)(A) of title 35, United States Code, is
amended by striking ‘‘, and the Director may
not increase any such fee thereafter’.

(f) RULE OF CONSTRUCTION.—Nothing in this
section shall be construed to affect any other
provision of Division B of Public Law 108-447,
including section 801(c) of title VIII of the
Departments of Commerce, dJustice and
State, the Judiciary and Related Agencies
Appropriations Act, 2005.

(g) DEFINITIONS.—In this section, the fol-
lowing definitions shall apply:

(1) DIRECTOR.—The term ‘‘Director’ means
the Director of the United States Patent and
Trademark Office.

(2) OFFICE.—The term ‘‘Office’” means the
United States Patent and Trademark Office.

(3) TRADEMARK ACT OF 1946.—The term
“Trademark Act of 1946’ means an Act enti-
tled ‘“Act to provide for the registration and
protection of trademarks used in commerce,
to carry out the provisions of certain inter-
national conventions, and for other pur-
poses”’, approved July 5, 1946 (15 U.S.C. 1051
et seq.) (commonly referred to as the Trade-
mark Act of 1946 or the Lanham Act).

(h) ELECTRONIC FILING INCENTIVE.—

(1) IN GENERAL.—Notwithstanding any
other provision of this section, a fee of $400
shall be established for each application for
an original patent, except for a design, plant,
or provisional application, that is not filed
by electronic means as prescribed by the Di-
rector. The fee established by this subsection
shall be reduced 50 percent for small entities
that qualify for reduced fees under section
41(h)(1) of title 35, United States Code. All
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fees paid under this subsection shall be de-

posited in the Treasury as an offsetting re-

ceipt that shall not be available for obliga-
tion or expenditure.

(2) EFFECTIVE DATE.—This subsection shall
become effective 60 days after the date of the
enactment of this Act.

(i) EFFECTIVE DATE.—Except as provided in
subsection (h), the provisions of this section
shall take effect upon the date of the enact-
ment of this Act.

SEC. 10. SUPPLEMENTAL EXAMINATION.

(a) IN GENERAL.—Chapter 25 of title 35,
United States Code, is amended by adding at
the end the following:

“§257. Supplemental examinations to con-
sider, reconsider, or correct information
‘‘(a) IN GENERAL.—A patent owner may re-

quest supplemental examination of a patent
in the Office to consider, reconsider, or cor-
rect information believed to be relevant to
the patent. Within 3 months of the date a re-
quest for supplemental examination meeting
the requirements of this section is received,
the Director shall conduct the supplemental
examination and shall conclude such exam-
ination by issuing a certificate indicating
whether the information presented in the re-
quest raises a substantial new question of
patentability.

‘“(b) REEXAMINATION ORDERED.—If a sub-
stantial new question of patentability is
raised by 1 or more items of information in
the request, the Director shall order reexam-
ination of the patent. The reexamination
shall be conducted according to procedures
established by chapter 30, except that the
patent owner shall not have the right to file
a statement pursuant to section 304. During
the reexamination, the Director shall ad-
dress each substantial new question of pat-
entability identified during the supple-
mental examination, notwithstanding the
limitations therein relating to patents and
printed publication or any other provision of
chapter 30.

‘“(c) EFFECT.—

‘(1 IN GENERAL.—A patent shall not be
held unenforceable on the basis of conduct
relating to information that had not been
considered, was inadequately considered, or
was incorrect in a prior examination of the
patent if the information was considered, re-
considered, or corrected during a supple-
mental examination of the patent. The mak-
ing of a request under subsection (a), or the
absence thereof, shall not be relevant to en-
forceability of the patent under section 282.

¢“(2) EXCEPTIONS.—

‘‘(A) PRIOR ALLEGATIONS.—This subsection
shall not apply to an allegation pled with
particularity, or set forth with particularity
in a notice received by the patent owner
under section 505(j)(2)(B)(iv)(II) of the Fed-
eral Food, Drug, and Cosmetic Act (21 U.S.C.
3565(j)(2)(B)(iv)(II)), before the date of a sup-
plemental-examination request under sub-
section (a) to consider, reconsider, or correct
information forming the basis for the allega-
tion.

‘(B) PATENT ENFORCEMENT ACTIONS.—In an
action brought under section 337(a) of the
Tariff Act of 1930 (19 U.S.C. 1337(a)), or sec-
tion 281 of this title, this subsection shall
not apply to any defense raised in the action
that is based upon information that was con-
sidered, reconsidered, or corrected pursuant
to a supplemental-examination request
under subsection (a) unless the supplemental
examination, and any reexamination ordered
pursuant to the request, are concluded before
the date on which the action is brought.

‘(d) FEES AND REGULATIONS.—The Director
shall, by regulation, establish fees for the
submission of a request for supplemental ex-
amination of a patent, and to consider each
item of information submitted in the re-
quest. If reexamination is ordered pursuant
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to subsection (a), fees established and appli-
cable to ex parte reexamination proceedings
under chapter 30 shall be paid in addition to
fees applicable to supplemental examination.
The Director shall promulgate regulations
governing the form, content, and other re-
quirements of requests for supplemental ex-
amination, and establishing procedures for
conducting review of information submitted
in such requests.

‘“(e) RULE OF CONSTRUCTION.—Nothing in
this section shall be construed—

‘(1) to preclude the imposition of sanctions
based upon criminal or antitrust laws (in-
cluding section 1001(a) of title 18, the first
section of the Clayton Act, and section 5 of
the Federal Trade Commission Act to the ex-
tent that section relates to unfair methods
of competition);

‘(2) to limit the authority of the Director
to investigate issues of possible misconduct
and impose sanctions for misconduct in con-
nection with matters or proceedings before
the Office; or

““(3) to limit the authority of the Director
to promulgate regulations under chapter 3
relating to sanctions for misconduct by rep-
resentatives practicing before the Office.”.

(b) EFFECTIVE DATE.—This section shall
take effect 1 year after the date of the enact-
ment of this Act and shall apply to patents
issued before, on, or after that date.

SEC. 11. RESIDENCY OF FEDERAL CIRCUIT
JUDGES.

(a) RESIDENCY.—The second sentence of
section 44(c) of title 28, United States Code,
is repealed.

(b) FACILITIES.—Section 44 of title 28,
United States Code, is amended by adding at
the end the following:

‘“(e)(1) The Director of the Administrative
Office of the United States Courts shall pro-
vide—

““(A) a judge of the Federal judicial circuit
who lives within 50 miles of the District of
Columbia with appropriate facilities and ad-
ministrative support services in the District
of the District of Columbia; and

‘“(B) a judge of the Federal judicial circuit
who does not live within 50 miles of the Dis-
trict of Columbia with appropriate facilities
and administrative support services—

‘(i) in the district and division in which
that judge resides; or

‘“(ii) if appropriate facilities are not avail-
able in the district and division in which
that judge resides, in the district and divi-
sion closest to the residence of that judge in
which such facilities are available, as deter-
mined by the Director.

‘(2) Nothing in this subsection may be con-
strued to authorize or require the construc-
tion of new facilities.”.

SEC. 12. MICRO ENTITY DEFINED.

Chapter 11 of title 35, United States Code,
is amended by adding at the end the fol-
lowing new section:

“§123. Micro entity defined

‘“‘(a) IN GENERAL.—For purposes of this
title, the term ‘micro entity’ means an appli-
cant who makes a certification under either
subsection (b) or (c).

““(b) UNASSIGNED APPLICATION.—For an un-
assigned application, each applicant shall
certify that the applicant—

‘(1) qualifies as a small entity, as defined
in regulations issued by the Director;

‘(2) has not been named on 5 or more pre-
viously filed patent applications;

‘“(3) has not assigned, granted, or con-
veyed, and is not under an obligation by con-
tract or law to assign, grant, or convey, a li-
cense or any other ownership interest in the
particular application; and

‘“(4) does not have a gross income, as de-
fined in section 61(a) of the Internal Revenue
Code (26 U.S.C. 61(a)), exceeding 2.5 times the
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average gross income, as reported by the De-
partment of Labor, in the calendar year im-
mediately preceding the calendar year in
which the examination fee is being paid.

‘“(c) ASSIGNED APPLICATION.—For an as-
signed application, each applicant shall cer-
tify that the applicant—

‘(1) qualifies as a small entity, as defined
in regulations issued by the Director, and
meets the requirements of subsection (b)(4);

‘“(2) has not been named on 5 or more pre-
viously filed patent applications; and

‘“(3) has assigned, granted, conveyed, or is
under an obligation by contract or law to as-
sign, grant, or convey, a license or other
ownership interest in the particular applica-
tion to an entity that has 5 or fewer employ-
ees and that such entity has a gross income,
as defined in section 61(a) of the Internal
Revenue Code (26 U.S.C. 61(a)), that does not
exceed 2.5 times the average gross income, as
reported by the Department of Labor, in the
calendar year immediately preceding the
calendar year in which the examination fee
is being paid.

“(d) INCOME LEVEL ADJUSTMENT.—The
gross income levels established under sub-
sections (b) and (c) shall be adjusted by the
Director on October 1, 2009, and every year
thereafter, to reflect any fluctuations occur-
ring during the previous 12 months in the
Consumer Price Index, as determined by the
Secretary of Labor.”’.

SEC. 13. FUNDING AGREEMENTS.

(a) IN GENERAL.—Section 202(c)(T)(E)(i) of
title 35, United States Code, is amended—

(1) by striking ‘75 percent’ and inserting
‘15 percent’’; and

(2) by striking ‘256 percent’ and inserting
‘85 percent’’.

(b) EFFECTIVE DATE.—The amendments
made by this section shall take effect on the
date of enactment of this Act and shall apply
to patents issued before, on, or after that
date.

SEC. 14. TAX STRATEGIES DEEMED WITHIN THE
PRIOR ART.

(a) IN GENERAL.—For purposes of evalu-
ating an invention under section 102 or 103 of
title 35, United States Code, any strategy for
reducing, avoiding, or deferring tax liability,
whether known or unknown at the time of
the invention or application for patent, shall
be deemed insufficient to differentiate a
claimed invention from the prior art.

(b) DEFINITION.—For purposes of this sec-
tion, the term ‘‘tax liability’ refers to any
liability for a tax under any Federal, State,
or local law, or the law of any foreign juris-
diction, including any statute, rule, regula-
tion, or ordinance that levies, imposes, or as-
sesses such tax liability.

(¢c) EFFECTIVE DATE; APPLICABILITY.—This
section shall take effect on the date of enact-
ment of this Act and shall apply to any pat-
ent application pending and any patent
issued on or after that date.

SEC. 15. BEST MODE REQUIREMENT.

(a) IN GENERAL.—Section 282 of title 35,
United State Code, is amended in its second
undesignated paragraph by striking para-
graph (3) and inserting the following:

“(3) Invalidity of the patent or any claim
in suit for failure to comply with—

‘“(A) any requirement of section 112, except
that the failure to disclose the best mode
shall not be a basis on which any claim of a
patent may be canceled or held invalid or
otherwise unenforceable; or

‘(B) any requirement of section 251.”".

(b) CONFORMING AMENDMENT.—Sections
119(e)(1) and 120 of title 35, United States
Code, are each amended by striking ‘‘the
first paragraph of section 112 of this title”
and inserting ‘‘section 112(a) (other than the
requirement to disclose the best mode)’’.

(¢) EFFECTIVE DATE.—The amendments
made by this section shall take effect upon
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the date of the enactment of this Act and
shall apply to proceedings commenced on or
after that date.

SEC. 16. TECHNICAL AMENDMENTS.

(a) JOINT INVENTIONS.—Section 116 of title
35, United States Code, is amended—

(1) in the first paragraph, by striking
“When” and inserting ‘(a) JOINT INVEN-
TIONS.—When’’;

(2) in the second paragraph, by striking “If
a joint inventor” and inserting ‘‘(b) OMITTED
INVENTOR.—If a joint inventor’; and

(3) in the third paragraph—

(A) by striking ‘“Whenever’”’ and inserting
‘“(c) CORRECTION OF ERRORS IN APPLICA-
TION.—Whenever’’; and

(B) by striking ‘‘and such error arose with-
out any deceptive intent on his part,”.

(b) FILING OF APPLICATION IN FOREIGN
COUNTRY.—Section 184 of title 35, United
States Code, is amended—

(1) in the first paragraph—

(A) by striking ‘“‘Except when’’ and insert-
ing ‘‘(a) FILING IN FOREIGN COUNTRY.—Except
when’’; and

(B) by striking ‘‘and without deceptive in-
tent’’;

(2) in the second paragraph, by striking
“The term’” and inserting ‘(b) APPLICA-
TION.—The term’’; and

(3) in the third paragraph, by striking
“The scope’ and inserting ‘‘(c) SUBSEQUENT
MODIFICATIONS, AMENDMENTS, AND SUPPLE-
MENTS.—The scope’.

(¢) FILING WITHOUT A LICENSE.—Section 185
of title 35, United States Code, is amended by
striking ‘“‘and without deceptive intent’’.

(d) REISSUE OF DEFECTIVE PATENTS.—Sec-
tion 251 of title 35, United States Code, is
amended—

(1) in the first paragraph—

(A) by striking ‘“Whenever” and inserting
‘‘(a) IN GENERAL.—Whenever’’; and

(B) by striking ‘“without any deceptive in-
tention’’;

(2) in the second paragraph, by striking
“The Director’ and inserting ‘‘(b) MULTIPLE
REISSUED PATENTS.—The Director’’;

(3) in the third paragraph, by striking
“The provisions”’ and inserting ‘‘(c) APPLICA-
BILITY OF THIS TITLE.—The provisions’’; and

(4) in the last paragraph, by striking ‘‘No
reissued patent’” and inserting ‘‘(d) REISSUE
PATENT ENLARGING SCOPE OF CLAIMS.—No re-
issued patent’.

(e) EFFECT OF REISSUE.—Section 253 of title
35, United States Code, is amended—

(1) in the first paragraph, by striking
“Whenever, without any deceptive inten-
tion” and inserting ‘‘(a) IN GENERAL.—When-
ever’’; and

(2) in the second paragraph, by striking ‘‘in
like manner” and inserting ‘‘(b) ADDITIONAL
DISCLAIMER OR DEDICATION.—In the manner
set forth in subsection (a),”’.

(f) CORRECTION OF NAMED INVENTOR.—Sec-
tion 2566 of title 35, United States Code, is
amended—

(1) in the first paragraph—

(A) by striking ‘“Whenever’”’ and inserting
‘‘(a) CORRECTION.—Whenever’’; and

(B) by striking ‘‘and such error arose with-
out any deceptive intention on his part’’; and

(2) in the second paragraph, by striking
“The error’”’ and inserting ‘‘(b) PATENT VALID
IF ERROR CORRECTED.—The error”’.

(g) PRESUMPTION OF VALIDITY.—Section 282
of title 35, United States Code, is amended—
(1) in the first undesignated paragraph—

(A) by striking ““A patent’ and inserting
‘“‘(a) IN GENERAL.—A patent’’; and

(B) by striking the third sentence;

(2) in the second undesignated paragraph,
by striking ‘“The following” and inserting
““(b) DEFENSES.—The following’’; and
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(3) in the third undesignated paragraph, by
striking “‘In actions’ and inserting ‘‘(c) No-
TICE OF ACTIONS; ACTIONS DURING EXTENSION
OF PATENT TERM.—In actions’.

(h) ACTION FOR INFRINGEMENT.—Section 288
of title 35, United States Code, is amended by
striking ‘‘, without deceptive intention,”’.

(i) REVISER’S NOTES.—

(1) Section 3(e)(2) of title 35, United States
Code, is amended by striking ‘‘this Act,” and
inserting ‘‘that Act,”.

(2) Section 202(b)(3) of title 35, United
States Code, is amended by striking ‘‘the
section 203(b)’ and inserting ‘‘section
203(b)”’; and

(3) Section 209(d)(1) of title 35, United

States Code, is amended by striking
“nontransferrable’> and inserting ‘‘non-
transferable”.

(4) Section 287(c)(2)(G) of title 35, United
States Code, is amended by striking ‘“‘any
state’ and inserting ‘‘any State’’.

(5) Section 371(b) of title 35, United States
Code, is amended by striking ‘‘of the treaty’’
and inserting ‘‘of the treaty.”.

(j) UNNECESSARY REFERENCES.—

(1) IN GENERAL.—Title 35, United States
Code, is amended by striking ‘‘of this title”’
each place that term appears.

(2) EXCEPTION.—The amendment made by
paragraph (1) shall not apply to the use of
such term in the following sections of title
35, United States Code:

(A) Section 1(c).

(B) Section 101.

(C) Subsections (a) and (b) of section 105.

(D) The first instance of the use of such
term in section 111(b)(8).

(E) Section 157(a).

(F) Section 161.

(G) Section 164.

(H) Section 171.

(I) Section 251(c), as so designated by this
section.

(J) Section 261.

(K) Subsections (g) and (h) of section 271.

(L) Section 287(b)(1).

(M) Section 289.

(N) The first instance of the use of such
term in section 375(a).

(k) EFFECTIVE DATE.—The amendments
made by this section shall take effect 1 year
after the date of the enactment of this Act
and shall apply to proceedings commenced
on or after that effective date.

SEC. 17. EFFECTIVE DATE; RULE OF CONSTRUC-
TION.

(a) EFFECTIVE DATE.—Except as otherwise
provided in this Act, the provisions of this
Act shall take effect 1 year after the date of
the enactment of this Act and shall apply to
any patent issued on or after that effective
date.

(b) CONTINUITY OF INTENT UNDER THE CRE-
ATE AcCT.—The enactment of section 102(c) of
title 35, United States Code, under section
(2)(b) of this Act is done with the same in-
tent to promote joint research activities
that was expressed, including in the legisla-
tive history, through the enactment of the
Cooperative Research and Technology En-
hancement Act of 2004 (Public Law 108-453;
the “CREATE Act’”), the amendments of
which are stricken by section 2(c) of this
Act. The United States Patent and Trade-
mark Office shall administer section 102(c) of
title 35, United States Code, in a manner
consistent with the legislative history of the
CREATE Act that was relevant to its admin-
istration by the United States Patent and
Trademark Office.

Mr. HATCH. Mr. President, I rise to
express support for the Patent Reform
Act of 2011, S. 23, introduced today by
Senate Judiciary Committee Chairman
PATRICK LEAHY. Senator LEAHY and I,
along with a number of our colleagues,
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have worked for years to enact much-
needed reform to our Nation’s patent
system.

Last Congress, the Managers’ Amend-
ment to the Patent Reform Act of 2009,
S. 515, enjoyed strong bipartisan sup-
port for Senate floor consideration and
passage; the momentum undoubtedly
will continue under the leadership of
Judiciary Committee Chairman LEAHY
and Ranking Minority Member
CHARLES GRASSLEY. Similarly, House
Judiciary Committee Chairman LAMAR
SMITH and Ranking Minority Member
JOHN CONYERS are true partners in this
important legislation. They share the
same desire to streamline our patent
system in a way that will improve the
clarity and quality of patents issued by
the U.S. Patent and Trademark Office,
USPTO, which in return will provide
greater confidence in their validity and
enforcement.

I have said this before, but it bears
repeating: we must ensure that our
patent system is as strong and vibrant
as possible, not only to protect our
country’s premier position as the world
leader in innovation, but also to secure
our economic future. Patents encour-
age technological advancement by pro-
viding incentives to invent, invest in,
and disclose new technology. Now,
more than ever, it is important to en-
sure efficiency and increased quality in
the issuance of patents. This in turn
will create an environment that fosters
entrepreneurship and the creation of
new jobs.

One single deployed patent has posi-
tive effects across almost all sectors of
our economy. As a result, properly ex-
amined patents, promptly issued by the
USPTO, creates jobs—jobs that are
dedicated to developing and producing
new products and services. Unfortu-
nately, the current USPTO backlog of
applications now exceeds 700,000 appli-
cations. The sheer volume of patent ap-
plications not only reflects the vibrant,
innovative spirit that has made Amer-
ica a world-wide leader in science, en-
gineering, and technology, but also
represents dynamic economic growth
waiting to be unleashed.

If enacted, the Patent Reform Act of
2011 would move the United States to a
first-inventor-to-file system, which
will bring greater harmony and im-
prove our competiveness. Also, among
other things, the bill would improve
the system for administratively chal-
lenging the validity of a patent at the
USPTO; improve patent quality; create
a supplemental examination process
for patent owners; prevent patents
from being issued on claims for tax
strategies; and provide fee-setting au-
thority for the USPTO Director to en-
sure the Office is properly funded.

This bipartisan bill also contains pro-
visions on venue; changes to the best
mode; increased incentives for govern-
ment laboratories to commercialize in-
ventions; restrictions on false marking
claims, and removes restrictions on the
residency of Federal Circuit judges.

We have been working on this legisla-
tion since 2006. Reforming our patent
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system is a critical priority whose time
has more than come. It is essential to
growing our economy, creating jobs
and promoting innovation in our Na-
tion. I encourage my colleagues to join
in this effort and help move this impor-
tant legislation forward.

By Mrs. SHAHEEN (for herself,
Mr. KIRK, and Mr. DURBIN):

S. 25. A Dbill to phase out the Federal
sugar program, and for other purposes;
to the Committee on Agriculture, Nu-
trition, and Forestry.

Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 25

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“Stop Unfair
Giveaways and Restrictions Act of 2011 or
“SUGAR Act of 2011”.

SEC. 2. SUGAR PROGRAM.

(a) IN GENERAL.—Section 156 of the Federal
Agriculture Improvement and Reform Act of
1996 (7 U.S.C. 7272) is amended—

(1) in subsection (d), by striking paragraph
(1) and inserting the following:

‘(1) LoOANS.—The Secretary shall carry out
this section through the use of recourse
loans.”’;

(2) by redesignating subsection (i) as sub-
section (j);

(3) by inserting after subsection (h) the fol-
lowing:

‘(i) PHASED REDUCTION OF LOAN RATE.—
For each of the 2012, 2013, and 2014 crops of
sugar beets and sugarcane, the Secretary
shall lower the loan rate for each succeeding
crop in a manner that progressively and uni-
formly lowers the loan rate for sugar beets
and sugarcane to $0 for the 2015 crop.’’; and

(4) in subsection (j) (as redesignated), by
striking ‘2012 and inserting ‘‘2014"’.

(b) PROSPECTIVE REPEAL.—Effective begin-
ning with the 2015 crop of sugar beets and
sugarcane, section 156 of the Federal Agri-
culture Improvement and Reform Act of 1996
(7 U.S.C. 7272) is repealed.

SEC. 3. ELIMINATION OF SUGAR PRICE SUPPORT
AND PRODUCTION ADJUSTMENT
PROGRAMS.

(a) IN GENERAL.—Notwithstanding any
other provision of law—

(1) a processor of any of the 2015 or subse-
quent crops of sugarcane or sugar beets shall
not be eligible for a loan under any provision
of law with respect to the crop; and

(2) the Secretary of Agriculture may not
make price support available, whether in the
form of a loan, payment, purchase, or other
operation, for any of the 2015 and subsequent
crops of sugar beets and sugarcane by using
the funds of the Commodity Credit Corpora-
tion or other funds available to the Sec-
retary.

(b) TERMINATION OF MARKETING QUOTAS
AND ALLOTMENTS.—

(1) IN GENERAL.—Part VII of subtitle B of
title IIT of the Agricultural Adjustment Act
of 1938 (7 U.S.C. 1359aa et seq.) is repealed.

2) CONFORMING AMENDMENT.—Section
344(f)(2) of the Agricultural Adjustment Act
of 1938 (7 U.S.C. 1344(f)(2)) is amended by
striking ‘‘sugar cane for sugar, sugar beets
for sugar,”.

(c) GENERAL POWERS.—

(1) SECTION 32 ACTIVITIES.—Section 32 of the
Act of August 24, 1935 (7 U.S.C. 612c), is
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amended in the second sentence of the first
paragraph—

(A) in paragraph (1), by inserting ‘‘(other
than sugar beets and sugarcane)’ after
“‘commodities’’; and

(B) in paragraph (3), by inserting ‘‘(other
than sugar beets and sugarcane)’ after
“‘commodity”’.

(2) POWERS OF COMMODITY CREDIT CORPORA-
TION.—Section 5(a) of the Commodity Credit
Corporation Charter Act (15 U.S.C. Tl4c(a)) is
amended by inserting ‘‘, sugar beets, and
sugarcane’’ after ‘‘tobacco’.

(3) PRICE SUPPORT FOR NONBASIC AGRICUL-
TURAL COMMODITIES.—Section 201(a) of the
Agricultural Act of 1949 (7 U.S.C. 1446(a)) is
amended by striking ‘‘milk, sugar beets, and
sugarcane’ and inserting ‘¢, and milk”’.

(4) COMMODITY CREDIT CORPORATION STOR-
AGE PAYMENTS.—Section 167 of the Federal
Agriculture Improvement and Reform Act of
1996 (7 U.S.C. 7287) is repealed.

(5) SUSPENSION AND REPEAL OF PERMANENT
PRICE SUPPORT AUTHORITY.—Section 171(a)(1)
of the Federal Agriculture Improvement and
Reform Act of 1996 (7 U.S.C. 7301(a)(1)) is
amended—

(A) by striking subparagraph (E); and

(B) by redesignating subparagraphs (F)
through (I) as subparagraphs (E) through (H),
respectively.

(6) STORAGE FACILITY LOANS.—Section
1402(c) of the Farm Security and Rural In-
vestment Act of 2002 (7 U.S.C. 7971) is re-
pealed.

(7) FEEDSTOCK FLEXIBILITY PROGRAM FOR
BIOENERGY PRODUCERS.—Effective beginning
with the 2013 crop of sugar beets and sugar-
cane, section 9010 of the Farm Security and
Rural Investment Act of 2002 (7 U.S.C. 8110)
is repealed.

(d) TRANSITION PROVISIONS.—This section
and the amendments made by this section
shall not affect the liability of any person
under any provision of law as in effect before
the application of this section and the
amendments made by this section.

SEC. 4. TARIFF-RATE QUOTAS.

(a) ESTABLISHMENT.—Except as provided in
subsection (¢) and notwithstanding any
other provision of law, not later than Octo-
ber 1, 2011, the Secretary of Agriculture shall
develop and implement a program to in-
crease the tariff-rate quotas for raw cane
sugar and refined sugars for a quota year in
a manner that ensures—

(1) a robust and competitive sugar proc-
essing industry in the United States; and

(2) an adequate supply of sugar at reason-
able prices in the United States.

(b) FACTORS.—In determining the tariff-
rate quotas necessary to satisfy the require-
ments of subsection (a), the Secretary shall
consider the following:

(1) The quantity and quality of sugar that
will be subject to human consumption in the
United States during the quota year.

(2) The quantity and quality of sugar that
will be available from domestic processing of
sugarcane, sugar beets, and in-process beet
sugar.

(3) The quantity of sugar that would pro-
vide for reasonable carryover stocks.

(4) The quantity of sugar that will be avail-
able from carryover stocks for human con-
sumption in the United States during the
quota year.

(5) Consistency with the obligations of the
United States under international agree-
ments.

(¢c) EXEMPTION.—Subsection (a) shall not
include specialty sugar.

(d) DEFINITIONS.—In this section, the terms
‘‘quota year” and ‘‘human consumption”
have the meaning such terms had under sec-
tion 359k of the Agricultural Adjustment Act
of 1938 (7 U.S.C. 1359kk) (as in effect on the
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day before the date of the enactment of this
Act).
SEC. 5. APPLICATION.

Except as otherwise provided in this Act,
this Act and the amendments made by this
Act shall apply beginning with the 2012 crop
of sugar beets and sugarcane.

By Mrs. SHAHEEN:

S. 26. A bill to amend the Internal
Revenue Code of 1986 to repeal the per-
centage depletion allowance for certain
hardrock mines, and to use the result-
ing revenues from such repeal for def-
icit reduction; to the Committee on Fi-
nance.

Mrs. SHAHEEN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 26

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘“‘Elimination
of Double Subsidies for the Hardrock Mining
Industry Act of 2011,

SEC. 2. REPEAL OF PERCENTAGE DEPLETION AL-
LOWANCE FOR CERTAIN HARDROCK
MINES.

(a) IN GENERAL.—Section 613(a) of the In-
ternal Revenue Code of 1986 is amended by
inserting ‘‘(other than hardrock mines lo-
cated on lands subject to the general mining
laws or on land patented under the general
mining laws)” after ‘“In the case of the
mines’.

(b) GENERAL MINING LAWS DEFINED.—Sec-
tion 613 of the Internal Revenue Code of 1986
is amended by adding at the end the fol-
lowing:

‘(f) GENERAL MINING LAWS.—For purposes
of subsection (a), the term ‘general mining
laws’ means those Acts which generally com-
prise chapters 2, 12A, and 16, and sections 161
and 162 of title 30 of the United States
Code.”.

(c) EFFECTIVE DATE.—The amendments
made by this section shall apply to taxable
years beginning after December 31, 2011.

(d) USE OF RESULTING REVENUES FOR DEF-
ICIT REDUCTION.—The revenues resulting
from the amendment made by subsection (a)
shall not be appropriated or otherwise made
available for any fiscal year, resulting in a
reduction of the Federal budget deficit for
such fiscal year. If in any fiscal year there is
no Federal budget deficit (determined with-
out regard to such revenues), such revenues
shall be used for reducing the Federal debt in
such manner as the Secretary of the Treas-
ury considers appropriate.

By Mr. KOHL (for himself, Mr.
GRASSLEY, Mr. DURBIN, Ms.
CoLLINS, Ms. KLOBUCHAR, Mr.
FRANKEN, Mr. BROWN of Ohio,
and Mr. SANDERS):

S. 27. A bill to prohibit brand name
drug companies from compensating ge-
neric drug companies to delay the
entry of a generic drug into the mar-
ket; to the Committee on the Judici-
ary.

Mr. KOHL. Mr. Chairman, I rise
today to introduce the Preserve Access
to Affordable Generics Act. This bipar-
tisan legislation will dramatically re-
duce prescription drug costs by pre-
venting one of the most egregious,
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anti-consumer tactics ever devised to
keep generic drugs off the market.

This amendment would combat ‘“‘pay-
for-delay’” agreements between brand
name and generic drug companies
which delay entry of low-cost generic
competition. These pay-for-delay
agreements are estimated by the FTC
to cost consumers $3.5 billion each
year, and are estimated by the CBO es-
timates to cost the federal government
more than $2.8 billion over the next
decade in higher drug reimbursement
payments.

In 2008, $235 billion were spent on pre-
scription drugs in the United States.
Generic drugs play a crucial role in
containing rising prescription drug
costs, by offering consumers thera-
peutically identical alternatives to
brand-name drugs, at a significantly
reduced cost. Studies have shown that
generic competition to brand name
drugs can reduce drug prices by as
much as 80 percent. However, in recent
years generic entry has frequently been
blocked by anti-competitive, anti-con-
sumer agreements between brand-name
and generic drug manufacturers that
limit, delay, or otherwise prevent com-
petition from generic drugs.

In pay-for-delay agreements, a brand-
name drug manufacturer settles patent
litigation by paying off a generic com-
petitor with large amounts of cash, or
other valuable consideration to stay off
the market until expiration—or a time
close to expiration—of the brand-name
patent. For example, in 2006, the CEO
of Cephalon, which makes the sleep dis-
order pill Provigil, praised the deals
his company made with four generic
drug-makers to keep generic versions
of Provigil off the market until 2012.
“We were able to get six more years of
patent protection,” he said. ‘“That’s $4
billion in sales that no one expected.”
Unfortunately, that $4 billion came
from the pockets of American con-
sumers.

At their core, pay-for-delay agree-
ments permit brand-name drug compa-
nies to pay off competitors not to com-
pete. The brand name drug company
wins because it reaps the profits from
eliminating competition. The generic
drug company wins because they get
paid millions of dollars to do nothing
more than drop their patent challenge.
But consumers and the American tax-
payer loses, to the tune of billions of
dollars in higher drug costs every year.

Agreements between competitors,
like these, are the most nefarious type
of antitrust violation. Unfortunately,
when the FTC has challenged ‘‘pay-for-
delay” agreements, courts have favored
big industry interests over consumers.
Courts have wrongly concluded that
this type of basic antitrust violation is
immune from antitrust law because it
involves the settlement of a patent
challenge. In other words, it is permis-
sible for competitors to collude to
when it involves a patented drug and in
order to keep lower cost drugs out of
consumers’ medicine cabinets. These
misguided court rulings are what make
passage of our legislation so vital.
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For years, we have seen the use of
anticompetitive agreements increase.
From 2000 to 2004, there were twenty
settlements of drug patent litigation,
but we saw no pay-for-delay agree-
ments because drug companies as-
sumed they violated antitrust law.
But, these settlements became all too
prevalent following three courts of ap-
peals decisions in 2005 which effectively
found them to be per se legal and pre-
vented the FTC from taking action on
behalf of consumers against these set-
tlements.

In the 2 years following these 2005
court decisions, 28 out of 61 patent set-
tlements had provisions in which the
brand name drug company made pay-
ments to the generic manufacturer in
exchange for the generic manufacturer
agreeing to delay entry of generic com-
petition. Clearly, pay-for-delay agree-
ments are not necessary to settle a
case because during that same time, 33
cases settled without delaying entry to
consumers in exchange for a payment.

Last fall, the FTC released a report
which found a record 19 pay-for-delay
settlements in fiscal year 2009, the
highest ever recorded in a single year.
This report convincingly demonstrates
the danger these deals pose to con-
sumers. Each of these deals will lead to
higher drug costs for millions of con-
sumers. Each of these deals cost the
Federal Government large sums in tax-
payer money in higher drug reimburse-
ment costs. Each of these deals deprive
consumers of needed drug competition.
The time for action to stop these anti-
consumer, anticompetitive back room
deals is now.

Our legislation passed the Judiciary
Committee last Congress with a strong
bipartisan majority. The Judiciary
Committee made several changes to
the legislation as it is was introduced
in the 111th Congress, and the legisla-
tion I am introducing today includes
all of these changes. I believe the cur-
rent version of this legislation rep-
resents a well balanced approach to
this problem. Under my bill, these set-
tlement agreements will be presumed
to be illegal. However, the FTC will
need to pursue legal action prior to
these agreements being found illegal,
and the drug companies will have an
opportunity to convince the Judge why
these agreement are not in fact anti-
competitive. If found illegal, the FTC
will have the authority to assess civil
penalties up to three times the profits
gained by the drug companies.

I believe this measure strikes the
right balance. By presuming these
agreements to be illegal, and armed
with strong civil penalties, this bill
will deter drug companies from enter-
ing into anti-competitive and anti-con-
sumer ‘‘pay-for-delay’ settlements in
the first place. By giving the drug com-
panies a hearing before a neutral tri-
bunal, the drug companies will have
their day in court to go forward with
those agreements which truly do not
harm competition.

The evidence is clear. These
for-delay”’

“pay-
agreements between brand
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name and generic drug companies deny
consumers the benefits of generic drug
competition and costs consumers and
the Federal Government billions of dol-
lars. My legislation will give the FTC
strong remedies to prevent these agree-
ments when it concludes they harm
competition. Millions and millions of
Americans that struggle to pay their
prescription drug costs and who need
low priced generic alternatives are
awaiting action on this amendment. I
urge my colleagues support for the Pre-
serve Access to Affordable Generics
Act.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 27
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Preserve Ac-
cess to Affordable Generics Act’’.

SEC. 2. CONGRESSIONAL FINDINGS AND DEC-
LARATION OF PURPOSES.

(a) FINDINGS.—Congress finds
lowing:

(1) In 1984, the Drug Price Competition and
Patent Term Restoration Act (Public Law
98-417) (referred to in this Act as the ‘1984
Act”’), was enacted with the intent of facili-
tating the early entry of generic drugs while
preserving incentives for innovation.

(2) Prescription drugs make up 10 percent
of the national health care spending but for
the past decade have been one of the fastest
growing segments of health care expendi-
tures.

(3) Until recently, the 1984 Act was success-
ful in facilitating generic competition to the
benefit of consumers and health care payers
— although 67 percent of all prescriptions dis-
pensed in the United States are generic
drugs, they account for only 20 percent of all
expenditures.

(4) Generic drugs cost substantially less
than brand name drugs, with discounts off
the brand price sometimes exceeding 90 per-
cent.

(5) Federal dollars currently account for an
estimated 30 percent of the $235,000,000,000
spent on prescription drugs in 2008, and this
share is expected to rise to 40 percent by
2018.

(6)(A) In recent years, the intent of the 1984
Act has been subverted by certain settle-
ment agreements between brand companies
and their potential generic competitors that
make ‘‘reverse payments’” which are pay-
ments by the brand company to the generic
company.

(B) These settlement agreements have un-
duly delayed the marketing of low-cost ge-
neric drugs contrary to free competition, the
interests of consumers, and the principles
underlying antitrust law.

(C) Because of the price disparity between
brand name and generic drugs, such agree-
ments are more profitable for both the brand
and generic manufacturers than competi-
tion, and will become increasingly common
unless prohibited.

(D) These agreements result in consumers
losing the benefits that the 1984 Act was in-
tended to provide.

(b) PURPOSES.—The purposes of this Act
are—

(1) to enhance competition in the pharma-
ceutical market by stopping anticompetitive
agreements between brand name and generic
drug manufacturers that limit, delay, or oth-
erwise prevent competition from generic
drugs; and

the fol-
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(2) to support the purpose and intent of
antitrust law by prohibiting anticompetitive
practices in the pharmaceutical industry
that harm consumers.

SEC. 3. UNLAWFUL COMPENSATION FOR DELAY.

(a) IN GENERAL.—The Federal Trade Com-
mission Act (15 U.S.C. 44 et seq.) is amended
by—

(1) redesignating section 28 as section 29;
and

(2) inserting before section 29, as redesig-
nated, the following:

“SEC. 28. PRESERVING ACCESS TO AFFORDABLE
GENERICS.

‘“(a) IN GENERAL.—

‘(1) ENFORCEMENT PROCEEDING.—The Fed-
eral Trade Commission may initiate a pro-
ceeding to enforce the provisions of this sec-
tion against the parties to any agreement re-
solving or settling, on a final or interim
basis, a patent infringement claim, in con-
nection with the sale of a drug product.

*“(2) PRESUMPTION.—

‘‘(A) IN GENERAL.—Subject to subparagraph
(B), in such a proceeding, an agreement shall
be presumed to have anticompetitive effects
and be unlawful if—

‘(i) an ANDA filer receives anything of
value; and

‘“(ii) the ANDA filer agrees to limit or fore-
go research, development, manufacturing,
marketing, or sales of the ANDA product for
any period of time.

‘“(B) EXCEPTION.—The presumption in sub-
paragraph (A) shall not apply if the parties
to such agreement demonstrate by clear and
convincing evidence that the procompetitive
benefits of the agreement outweigh the anti-
competitive effects of the agreement.

“(b) COMPETITIVE FACTORS.—In deter-
mining whether the settling parties have
met their burden under subsection (a)(2)(B),
the fact finder shall consider—

‘(1) the length of time remaining until the
end of the life of the relevant patent, com-
pared with the agreed upon entry date for
the ANDA product;

‘“(2) the value to consumers of the competi-
tion from the ANDA product allowed under
the agreement;

¢“(3) the form and amount of consideration
received by the ANDA filer in the agreement
resolving or settling the patent infringement
claim;

‘“(4) the revenue the ANDA filer would
have received by winning the patent litiga-
tion;

‘“(5) the reduction in the NDA holder’s rev-
enues if it had lost the patent litigation;

‘(6) the time period between the date of
the agreement conveying value to the ANDA
filer and the date of the settlement of the
patent infringement claim; and

‘(7 any other factor that the fact finder,
in its discretion, deems relevant to its deter-
mination of competitive effects under this
subsection.

“‘(c) LIMITATIONS.—In determining whether
the settling parties have met their burden
under subsection (a)(2)(B), the fact finder
shall not presume—

‘(1) that entry would not have occurred
until the expiration of the relevant patent or
statutory exclusivity; or

‘(2) that the agreement’s provision for
entry of the ANDA product prior to the expi-
ration of the relevant patent or statutory ex-
clusivity means that the agreement is pro-
competitive, although such evidence may be
relevant to the fact finder’s determination
under this section.

‘‘(d) EXCLUSIONS.—Nothing in this section
shall prohibit a resolution or settlement of a
patent infringement claim in which the con-
sideration granted by the NDA holder to the
ANDA filer as part of the resolution or set-
tlement includes only one or more of the fol-
lowing:
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‘(1) The right to market the ANDA prod-
uct in the United States prior to the expira-
tion of—

‘““(A) any patent that is the basis for the
patent infringement claim; or

‘“(B) any patent right or other statutory
exclusivity that would prevent the mar-
keting of such drug.

‘“(2) A payment for reasonable litigation
expenses not to exceed $7,500,000.

‘“(3) A covenant not to sue on any claim
that the ANDA product infringes a United
States patent.

‘‘(e) REGULATIONS AND ENFORCEMENT.—

‘(1 REGULATIONS.—The Federal Trade
Commission may issue, in accordance with
section 553 of title 5, United States Code,
regulations implementing and interpreting
this section. These regulations may exempt
certain types of agreements described in sub-
section (a) if the Commission determines
such agreements will further market com-
petition and benefit consumers. Judicial re-
view of any such regulation shall be in the
United States District Court for the District
of Columbia pursuant to section 706 of title
5, United States Code.

‘‘(2) ENFORCEMENT.—A violation of this sec-
tion shall be treated as a violation of section
5.

‘(3) JUDICIAL REVIEW.—Any person, part-
nership or corporation that is subject to a
final order of the Commission, issued in an
administrative adjudicative proceeding
under the authority of subsection (a)(l),
may, within 30 days of the issuance of such
order, petition for review of such order in the
United States Court of Appeals for the Dis-
trict of Columbia Circuit or the United
States Court of Appeals for the circuit in
which the ultimate parent entity, as defined
at 16 C.F.R. 801.1(a)(3), of the NDA holder is
incorporated as of the date that the NDA is
filed with the Secretary of the Food and
Drug Administration, or the United States
Court of Appeals for the circuit in which the
ultimate parent entity of the ANDA filer is
incorporated as of the date that the ANDA is
filed with the Secretary of the Food and
Drug Administration. In such a review pro-
ceeding, the findings of the Commission as to
the facts, if supported by evidence, shall be
conclusive.

“(f) ANTITRUST LAWS.—Nothing in this sec-
tion shall be construed to modify, impair or
supersede the applicability of the antitrust
laws as defined in subsection (a) of the 1st
section of the Clayton Act (15 U.S.C. 12(a))
and of section 5 of this Act to the extent that
section 5 applies to unfair methods of com-
petition. Nothing in this section shall mod-
ify, impair, limit or supersede the right of an
ANDA filer to assert claims or counterclaims
against any person, under the antitrust laws
or other laws relating to unfair competition.

‘(g) PENALTIES.—

‘(1) FORFEITURE.—Each person, partner-
ship or corporation that violates or assists in
the violation of this section shall forfeit and
pay to the United States a civil penalty suf-
ficient to deter violations of this section, but
in no event greater than 3 times the value
received by the party that is reasonably at-
tributable to a violation of this section. If no
such value has been received by the NDA
holder, the penalty to the NDA holder shall
be shall be sufficient to deter violations, but
in no event greater than 3 times the value
given to the ANDA filer reasonably attrib-
utable to the violation of this section. Such
penalty shall accrue to the United States
and may be recovered in a civil action
brought by the Federal Trade Commission,
in its own name by any of its attorneys des-
ignated by it for such purpose, in a district
court of the United States against any per-
son, partnership or corporation that violates
this section. In such actions, the United
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States district courts are empowered to
grant mandatory injunctions and such other
and further equitable relief as they deem ap-
propriate.

¢“(2) CEASE AND DESIST.—

‘“(A) IN GENERAL.—If the Commission has
issued a cease and desist order with respect
to a person, partnership or corporation in an
administrative adjudicative proceeding
under the authority of subsection (a)(1), an
action brought pursuant to paragraph (1)
may be commenced against such person,
partnership or corporation at any time be-
fore the expiration of one year after such
order becomes final pursuant to section 5(g).

‘(B) EXCEPTION.—In an action under sub-
paragraph (A), the findings of the Commis-
sion as to the material facts in the adminis-
trative adjudicative proceeding with respect
to such person’s, partnership’s or corpora-
tion’s violation of this section shall be con-
clusive unless—

‘“(i) the terms of such cease and desist
order expressly provide that the Commis-
sion’s findings shall not be conclusive; or

‘“(ii) the order became final by reason of
section 5(g)(1), in which case such finding
shall be conclusive if supported by evidence.

‘“(3) CIVIL PENALTY.—In determining the
amount of the civil penalty described in this
section, the court shall take into account—

‘“(A) the nature, circumstances, extent,
and gravity of the violation;

‘(B) with respect to the violator, the de-
gree of culpability, any history of violations,
the ability to pay, any effect on the ability
to continue doing business, profits earned by
the NDA holder, compensation received by
the ANDA filer, and the amount of com-
merce affected; and

‘“(C) other matters that justice requires.

‘“(4) REMEDIES IN ADDITION.—Remedies pro-
vided in this subsection are in addition to,
and not in lieu of, any other remedy provided
by Federal law. Nothing in this paragraph
shall be construed to affect any authority of
the Commission under any other provision of
law.

‘‘(h) DEFINITIONS.—In this section:

‘(1) AGREEMENT.—The term ‘agreement’
means anything that would constitute an
agreement under section 1 of the Sherman
Act (156 U.S.C. 1) or section 5 of this Act.

‘(2) AGREEMENT RESOLVING OR SETTLING A
PATENT INFRINGEMENT CLAIM.—The term
‘agreement resolving or settling a patent in-
fringement claim’ includes any agreement
that is entered into within 30 days of the res-
olution or the settlement of the claim, or
any other agreement that is contingent
upon, provides a contingent condition for, or
is otherwise related to the resolution or set-
tlement of the claim.

‘“(3) ANDA.—The term ‘ANDA’ means an
abbreviated new drug application, as defined
under section 505(j) of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 355(j)).

‘“(4) ANDA FILER.—The term ‘ANDA filer’
means a party who has filed an ANDA with
the Food and Drug Administration.

‘“(5) ANDA PRODUCT.—The term ‘ANDA
product’ means the product to be manufac-
tured under the ANDA that is the subject of
the patent infringement claim.

‘(6) DrRUG PRODUCT.—The term ‘drug prod-
uct’ means a finished dosage form (e.g., tab-
let, capsule, or solution) that contains a
drug substance, generally, but not nec-
essarily, in association with 1 or more other
ingredients, as defined in section 314.3(b) of
title 21, Code of Federal Regulations.

‘(7T NDA.—The term ‘NDA’ means a new
drug application, as defined under section
505(b) of the Federal Food, Drug, and Cos-
metic Act (21 U.S.C. 355(b)).

‘(8) NDA HOLDER.—The term ‘NDA holder’
means—
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““(A) the party that received FDA approval
to market a drug product pursuant to an
NDA;

“(B) a party owning or controlling enforce-
ment of the patent listed in the Approved
Drug Products With Therapeutic Equiva-
lence Evaluations (commonly known as the
‘FDA Orange Book’) in connection with the
NDA; or

“(C) the predecessors, subsidiaries, divi-
sions, groups, and affiliates controlled by,
controlling, or under common control with
any of the entities described in subpara-
graphs (A) and (B) (such control to be pre-
sumed by direct or indirect share ownership
of 50 percent or greater), as well as the li-
censees, licensors, successors, and assigns of
each of the entities.

‘‘(9) PATENT INFRINGEMENT.—The term ‘pat-
ent infringement’ means infringement of any
patent or of any filed patent application, ex-
tension, reissue, renewal, division, continu-
ation, continuation in part, reexamination,
patent term restoration, patents of addition
and extensions thereof.

‘(10) PATENT INFRINGEMENT CLAIM.—The
term ‘patent infringement claim’ means any
allegation made to an ANDA filer, whether
or not included in a complaint filed with a
court of law, that its ANDA or ANDA prod-
uct may infringe any patent held by, or ex-
clusively licensed to, the NDA holder of the
drug product.

“(11) STATUTORY EXCLUSIVITY.—The term
‘statutory exclusivity’ means those prohibi-
tions on the approval of drug applications
under clauses (ii) through (iv) of section
505(c)(3)(E) (5- and 3-year data exclusivity),
section 527 (orphan drug exclusivity), or sec-
tion 505A (pediatric exclusivity) of the Fed-
eral Food, Drug, and Cosmetic Act .”.

(b) EFFECTIVE DATE.—Section 28 of the
Federal Trade Commission Act, as added by
this section, shall apply to all agreements
described in section 28(a)(1) of that Act en-
tered into after November 15, 2009. Section
28(g) of the Federal Trade Commission Act,
as added by this section, shall not apply to
agreements entered into before the date of
enactment of this Act.

SEC. 4. NOTICE AND CERTIFICATION OF AGREE-
MENTS.

(a) NOTICE OF ALL AGREEMENTS.—Section
1112(¢)(2) of the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003
(21 U.S.C. 355 note) is amended by—

(1) striking ‘‘the Commission the” and in-
serting the following: ‘‘the Commission—

(1) the’’;

(2) striking the period and inserting °‘;
and’’; and

(3) inserting at the end the following:

‘(2) any other agreement the parties enter
into within 30 days of entering into an agree-
ment covered by subsection (a) or (b).”.

(b) CERTIFICATION OF AGREEMENTS.—Sec-
tion 1112 of such Act is amended by adding at
the end the following:

‘(d) CERTIFICATION.—The Chief Executive
Officer or the company official responsible
for negotiating any agreement required to be
filed under subsection (a), (b), or (c) shall
execute and file with the Assistant Attorney
General and the Commission a certification
as follows: ‘I declare that the following is
true, correct, and complete to the best of my
knowledge: The materials filed with the Fed-
eral Trade Commission and the Department
of Justice under section 1112 of subtitle B of
title XI of the Medicare Prescription Drug,
Improvement, and Modernization Act of 2003,
with respect to the agreement referenced in
this certification: (1) represent the complete,
final, and exclusive agreement between the
parties; (2) include any ancillary agreements
that are contingent upon, provide a contin-
gent condition for, or are otherwise related
to, the referenced agreement; and (3) include
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written descriptions of any oral agreements,

representations, commitments, or promises

between the parties that are responsive to

subsection (a) or (b) of such section 1112 and

have not been reduced to writing.’.”.

SEC. 5. FORFEITURE OF 180-DAY EXCLUSIVITY
PERIOD.

Section 505()(5)(D)(A)(V) of the Federal
Food, Drug and Cosmetic Act (21 U.S.C.
365(j)(5)(D)(1)(V)) is amended by inserting
“section 28 of the Federal Trade Commission
Act or” after ‘‘that the agreement has vio-
lated”.

SEC. 6. COMMISSION LITIGATION AUTHORITY.

Section 16(a)(2) of the Federal Trade Com-
mission Act (15 U.S.C. 56(a)(2)) is amended—

(1) in subparagraph (D), by striking ‘‘or”’
after the semicolon;

(2) in subparagraph (E), by inserting ‘‘or”
after the semicolon; and

(3) inserting after subparagraph (E) the fol-
lowing:

“(F') under section 28;”’.

SEC. 7. STATUTE OF LIMITATIONS.

The Commission shall commence any en-
forcement proceeding described in section 28
of the Federal Trade Commission Act, as
added by section 3, except for an action de-
scribed in section 28(g)(2) of the Federal
Trade Commission Act, not later than 3
years after the date on which the parties to
the agreement file the Notice of Agreement
as provided by sections 1112(c)(2) and (d) of
the Medicare Prescription Drug Improve-
ment and Modernization Act of 2003 (21
U.S.C. 355 note).

SEC. 8. SEVERABILITY.

If any provision of this Act, an amendment
made by this Act, or the application of such
provision or amendment to any person or
circumstance is held to be unconstitutional,
the remainder of this Act, the amendments
made by this Act, and the application of the
provisions of such Act or amendments to any
person or circumstance shall not be affected
thereby.

By Mr. ROCKEFELLER (for him-
self, Mr. LAUTENBERG, Mr. NEL-
SON of Florida, Ms. KLOBUCHAR,
Mr. CARDIN, and Mr. HARKIN):

S. 28. A Dbill to amend the Commu-
nications Act of 1934 to provide public
safety providers an additional 10 mega-
hertz of spectrum to support a na-
tional, interoperable wireless
broadband network and authorize the
Federal Communications Commission
to hold incentive auctions to provide
funding to support such a network, and
for other purposes; to the Committee
on Commerce, Science, and Transpor-
tation.

Mr. ROCKEFELLER. Mr. President, I
rise today to reintroduce the Public
Safety Spectrum and Wireless Innova-
tion Act.

Radio spectrum is a tremendous re-
source. It can grow our economy and
put innovative wireless services in the
hands of consumers and businesses. It
also can enhance our public safety by
fostering communications between
first responders when the unthinkable
occurs. But it is also scarce. That is
why we need a forward-thinking spec-
trum policy that promotes smart use of
our airwaves—and provides public safe-
ty officials with the wireless resources
they need to keep us safe.

For all of these reasons, I believe in
the Public Safety Spectrum and Wire-
less Innovation Act and call on my col-
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leagues to join me and support it. I
commit to them that I am open to
their input and will work tirelessly
with the administration, my Senate
and House colleagues, and public safety
officials to pass this legislation this
year.

The Public Safety Spectrum and
Wireless Innovation Act does two
things.

First, as we approach the tenth anni-
versary of 9/11, this legislation will pro-
vide public safety officials with an ad-
ditional 10 megahertz of spectrum
known as the ‘‘D-block.” This spec-
trum will at long last, support a na-
tional, interoperable, wireless
broadband network that will help first
responders protect us from harm. I be-
lieve this is the right thing to do, be-
cause we owe those courageous individ-
uals who wear the shield the resources
they need to do their job.

Second, this legislation will promote
smart spectrum policy and efficient
use of our Nation’s wireless airwaves.
It will do this by providing the Federal
Communications Commission with the
authority to hold voluntary incentive
auctions. These auctions will help put
valuable spectrum into the hands of
companies that can create innovative
new services for American consumers
and businesses. This proposal will not
require the return of spectrum from ex-
isting commercial users, but instead
will provide them with a voluntary op-
portunity to realize a portion of auc-
tion revenues if they wish to facilitate
putting spectrum to new and produc-
tive uses. Then the remaining revenues
from these auctions will provide a rev-
enue stream to assist public safety
with the construction and maintenance
of their spectrum network.

Marrying together these ideas—good
spectrum policy and the right re-
sources for our first responders—makes
good sense. It is also the right thing to
do. Because the American people de-
serve to have the best and most inno-
vative uses of wireless networks any-
where. They deserve to know our first
responders have access to the airwaves
they need when tragedy strikes. So I
urge my colleagues to join me and sup-
port this important legislation.

Mr. ROCKEFELLER. Mr. President, I
ask unanimous consent that the text of
the bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 28

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Public Safety Spectrum and Wireless
Innovation Act”.

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions.

TITLE I—NATIONWIDE INTEROPERABLE
PUBLIC SAFETY BROADBAND NETWORK
Sec. 101. Establishment of network.
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Sec. 102. Reallocation of D block to public
safety.

Sec. 103. Flexible use of narrowband spec-
trum.

Sec. 104. Secondary use of public safety
spectrum.

Sec. 105. Interoperability.

Sec. 106. Commercial network roaming and
priority access.

Sec. 107. Advisory board.

TITLE II—FUNDING

Sec. 201. Establishment of funds.

Sec. 202. Public safety interoperable
broadband network construc-
tion.

Sec. 203. Public safety interoperable
broadband maintenance and op-
eration.

Sec. 204. Incentive spectrum auction author-
ity.

Sec. 205. Report on efficient use of public
safety spectrum.

Sec. 206. GAO report on satellite broadband.

Sec. 207. Access to GSA schedules.

Sec. 208. Federal infrastructure sharing.

Sec. 209. Audits.

Sec. 210. Antidiversion prohibition.

SEC. 2. DEFINITIONS.

In this Act:

(1) 700 MHZ BAND.—The term ‘700 MHz
band” means the portion of the electro-
magnetic spectrum between the frequencies
from 698 megahertz to 806 megahertz.

(2) 700 MHZ D BLOCK SPECTRUM.—The term
‘700 MHz D block spectrum’ means the por-
tion of the electromagnetic spectrum be-
tween the frequencies from 758 megahertz to
763 megahertz and between the frequencies
from 788 megahertz to 793 megahertz.

(3) ASSISTANT SECRETARY.—The term ‘‘As-
sistant Secretary’’ means the Assistant Sec-
retary of Commerce for Communications and
Information.

(4) COMMMISSION.—The term ‘‘Commission”
means the Federal Communications Com-
mission.

(6) CONSTRUCTION FUND.—The term ‘‘con-
struction fund” means the fund established
in section 201(a)(1)(A).

(6) EXISTING PUBLIC SAFETY BROADBAND
SPECTRUM.—The term ‘‘existing public safety
broadband spectrum’ means the portion of
the electromagnetic spectrum between the
frequencies from 763 megahertz to 768 mega-
hertz and between the frequencies from 793
megahertz to 798 megahertz.

(7T) MAINTENANCE AND OPERATION FUND.—
The term ‘‘maintenance and operation fund”
means the fund established in section
201(a)(2)(A).

(8) NARROWBAND SPECTRUM.—The term
“narrowband spectrum’ means the portion
of the electromagnetic spectrum between the
frequencies from 769 megahertz to 775 mega-
hertz and between the frequencies from 799
megahertz to 805 megahertz.

(9) NTIA.—The term ‘“NTIA” means the
National Telecommunications and Informa-
tion Administration.

TITLE I—NATIONWIDE INTEROPERABLE
PUBLIC SAFETY BROADBAND NETWORK

SEC. 101. ESTABLISHMENT OF NETWORK.

(a) IN GENERAL.—The Commission shall
take all actions necessary to ensure the de-
ployment of a nationwide public safety
interoperable broadband network in the 700
MHz band, including—

(1) developing and implementing nation-
wide technical and operational requirements
for the network;

(2) adopting any rules necessary to achieve
interoperability in the network; and

(3) adopting user authentication
encryption requirements for the network.

and
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(b) COVERAGE.—The Commission shall en-
sure that the network is deployed and inter-
operable in rural, as well as urban, areas, in-
cluding necessary build out of communica-
tions infrastructure in rural areas to accom-
modate network access and functionality.
SEC. 102. REALLOCATION OF D BLOCK TO PUBLIC

SAFETY.

(a) REALLOCATION OF D BLOCK.—

(1) IN GENERAL.—The Commission shall re-
allocate the 700 MHz D block spectrum for
use by public safety entities in accordance
with the provisions of this Act.

(2) SPECTRUM ALLOCATION.—Section 337(a)
of the Communications Act of 1934 (47 U.S.C.
337(a)) is amended—

(A) by striking ‘24 in paragraph (1) and
inserting ‘34’; and

(B) by striking ‘36"’ in paragraph (2) and
inserting ‘26”’.

(b) INTEGRATION WITH EXISTING PUBLIC
SAFETY BROADBAND SPECTRUM.—The Com-
mission shall—

(1) determine the licensing for the 700 MHz
D block spectrum reallocated under section
337 of the Communications Act of 1934 47
U.S.C. 337), as amended by subsection (a);

(2) determine how best to integrate the 700
MHz D block spectrum reallocated with the
existing public safety spectrum; and

(3) determine whether the 20 megahertz of
public safety broadband spectrum should be
licensed on a nationwide, regional, or state-
wide basis, or some combination thereof, in
accordance with the public interest.

SEC. 103. FLEXIBLE USE OF NARROWBAND SPEC-
TRUM.

The Commission shall allow the
narrowband spectrum to be used in a flexible
manner, including usage for public safety
broadband communications, subject to such
technical and interference protection meas-
ures as the Commission may require.

SEC. 104. SECONDARY USE OF PUBLIC SAFETY
SPECTRUM.

(a) IN GENERAL.—Notwithstanding section
337 of the Communications Act of 1934 (47
U.S.C. 337), the Commission may authorize
any public safety licensee or licensees to
allow access to spectrum licensed to such li-
censee or licensees to non-public safety gov-
ernmental users, commercial users, utilities,
including organizations providing or oper-
ating critical infrastructure, including elec-
tric, gas, and water utilities, and other Fed-
eral agencies and departments.

(b) LIMITATIONS AND CONDITIONS.—The
Commission shall—

(1) authorize the provision of access to
such spectrum only on a secondary basis;

(2) require secondary access agreements to
be in writing and to be submitted to the
Commission for review and approval;

(3) require that the public safety entity re-
tain the right to use any such spectrum on a
primary, preemptible basis;

(4) consider whether it is in the public in-
terest to require multiple secondary leases
per licensee; and

(5) require that all funds received from
such secondary access pursuant to such writ-
ten agreements be reinvested in the public
safety interoperable broadband network by
using such funds only for constructing,
maintaining, improving, or purchasing
equipment to be used in conjunction with
the network, by deposit into the Mainte-
nance and Operation Fund established by
section 201 or otherwise.

SEC. 105. INTEROPERABILITY.

(a) IN GENERAL.—The Commission shall en-
sure that the nationwide public safety
broadband network is fully interoperable on
a nationwide basis.

(b) TECHNICAL AND OPERATIONAL RULES.—

(1) INSURING INTEROPERABILITY.—The Com-
mission shall establish technical and oper-
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ational rules to ensure nationwide interoper-
ability, including rules that—

(A) establish requirements for nationwide
roaming ability among any licensee, licens-
ees, lessees, and secondary users;

(B) will ensure the safety of State
broadband public safety networks, including
requirements for protecting and monitoring
the network to protect against cyber-attack;

(C) will promote competition in the device
market for public safety communications by
requiring devices for use on a public safety
network to be—

(i) built to open standards;

(ii) capable of being used by any vendor
and across all public safety systems; and

(iii) backward-compatible with existing
second and third generation commercial net-
works;

(D) authorize public safety entities to exe-
cute partnerships with other public or pri-
vate entities to build or operate the State’s
public safety broadband network;

(E) encourage public safety entities to uti-
lize, to the greatest extent possible, existing
commercial, State, or Federal government
infrastructure;

(F) will ensure that the interoperability
plan includes integration with 9-1-1 call cen-
ters; and

(G) require any licensee or licensees to file
annual reports on—

(i) the status of public safety broadband
network construction and interoperability;
and

(ii) the status and deployment of existing
public safety broadband and narrowband sys-
tems.

(2) FACTORS TO BE CONSIDERED.—In carrying
out paragraph (1), the Commission shall, at a
minimum, consider—

(A) the extent to which particular tech-
nologies and user equipment are, or are like-
ly to be, available in the commercial mar-
ketplace;

(B) the availability of necessary tech-
nologies and equipment on reasonable and
non-discriminatory licensing terms; and

(C) the ability of particular technologies
and equipment—

(i) to evolve with technological develop-
ments in the commercial marketplace; and

(ii) to accommodate prioritization for pub-
lic safety transmissions.

(¢c) RFP STANDARDS.—

(1) IN GENERAL.—The Commission shall es-
tablish procedural and substantive require-
ments for requests for proposals related to
the nationwide public safety broadband net-
work that—

(A) require such requests to meet the tech-
nical requirements under subsection (b) that
ensure interoperability of the broadband net-
work to which it relates and ensure that
nothing will interfere with such interoper-
ability;

(B) limit the authority for issuing such re-
quests to States or multi-State organiza-
tions, except to the extent delegated to an
agency or political subdivision;

(C) will ensure that the request-for-pro-
posals process is open, transparent, and com-
petitive;

(D) require any such request—

(i) to be issued on a Statewide or multi-
State basis and to be coordinated with the
appropriate State chief executive or the ex-
ecutive’s designee;

(ii) to demonstrate that the State has a
plan for interoperability, with provision for
both urban and rural build out; and

(iii) to cover any necessary relocation of
incumbent narrowband operations in the ex-
isting public safety broadband spectrum;

(E) authorize States to issue requests for
proposals that will build on a State
broadband network; and
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(F) require the term of any contract under
the process to be reasonable and, in any
event, for less than the term of the under-
lying license.

(2) MODEL RFPS.—The Commission may en-
courage the use of the requests-for-proposal
model or form developed by the Government
Accountability Office under section 207 of
this Act.

(d) RURAL BUILD OUT REQUIREMENTS.—The
Commission shall—

(1) establish rural build out targets for the
public safety broadband network, including
targets for States or smaller areas;

(2) require contracts awarded through the
request-for-proposals process in connection
with the network to include deployment
phases with substantial rural coverage mile-
stones as part of each phase where appro-
priate; and

(3) in collaboration with the Assistant Sec-
retary, make funding for each build out
phase after the first contingent on meeting
build out targets for the preceding phase to
the extent feasible.

(e) DEVELOPMENT AND MAINTENANCE OF
INTEROPERABILITY, SECURITY, AND
FUNCTIONALITY STANDARDS.—The Commis-
sion and through agreements executed with
the National Institute of Standards and
Technology, shall develop, maintain, and up-
date such requirements and standards as
may be necessary to ensure interoperability,
security, and functionality.

(f) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Commission, for use by the Emergency
Response and Interoperability Center in car-
rying out its responsibilities under this Act,
$5,500,000 for each of fiscal years 2013 through
2018.

SEC. 106. COMMERCIAL NETWORK ROAMING AND
PRIORITY ACCESS.

The Commission may adopt rules, if nec-
essary in the public interest, to improve the
ability of public safety networks to roam
onto commercial networks and to gain pri-
ority access to commercial networks in an
emergency if—

(1) the public safety entity equipment is
technically compatible with the commercial
network;

(2) the commercial network is reasonably
compensated; and

(3) it is consistent with the public interest.
SEC. 107. PUBLIC SAFETY ADVISORY BOARD.

(a) IN GENERAL.—Not later than 90 days
after the date of enactment of this Act, the
Commission shall establish a public safety
advisory board to advise the Commission
on—

(1) carrying out its duties under section
101; and

(2) the implementation of improvements to
the public safety interoperable broadband
network under that section.

(b) COMPOSITION.—The Commission shall
determine the composition of the advisory
board, which shall include, at a minimum,
representatives from each of the following:

(1) State, local, and tribal governments.

(2) Public safety organizations.

(3) Providers of commercial mobile service.

(4) Manufacturers of communications
equipment.

(¢) REPORTS.—The Commission shall con-
sult with the advisory board on any study or
report on public safety spectrum.

(d) FACA INAPPLICABLE.—The Federal Ad-
visory Committee Act (6 U.S.C. App. ) shall
not apply to the advisory board.

(e) TERMINATION.—The advisory board shall
terminate 10 years after the date of enact-
ment of this Act.

TITLE II—FUNDING
SEC. 201. ESTABLISHMENT OF FUNDS.
(a) IN GENERAL.—
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(1) CONSTRUCTION FUND.—

(A) ESTABLISHMENT.—There is established
in the Treasury of the United States a fund
to be known as the Public Safety Interoper-
able Broadband Network Construction Fund.

(B) PURPOSE.—The Assistant Secretary
shall establish and administer the grant pro-
gram under section 202 using the funds de-
posited in the Construction Fund.

(C) CREDIT.—

(i) BORROWING AUTHORITY.—The Assistant
Secretary may borrow from the general fund
of the Treasury beginning on October 1, 2011,
such sums as may be necessary, but not to
exceed $2,000,000,000, to implement section
202.

(ii) REIMBURSEMENT.—The Secretary of the
Treasury shall reimburse the general fund of
the Treasury, without interest, for any
amounts borrowed under clause (i) as funds
are deposited into the Construction Fund,
but in no case later than December 31, 2015.

(2) MAINTENANCE AND OPERATION FUND.—

(A) ESTABLISHMENT.—There is established
in the Treasury of the United States a fund
to be known as the Public Safety Interoper-
able Broadband Network Maintenance and
Operation Fund.

(B) PURPOSE.—The Commission shall use
the funds deposited in the Maintenance and
Operation Fund to carry out section 203.

(b) TRANSFER OF FUNDS AT COMPLETION OF
CONSTRUCTION.—The Secretary of the Treas-
ury shall transfer to the Maintenance and
Operation Fund any funds remaining in the
Construction Fund after the date of the com-
pletion of the construction phase, as deter-
mined by the Assistant Secretary.

(c) TRANSFER OF FUNDS TO THE TREAS-
URY.—The Secretary of the Treasury shall
transfer to the general fund of the Treasury
any funds remaining in the Maintenance and
Operation Fund after the end of the 10-year
period that begins after the date of the com-
pletion of the construction phase, as deter-
mined by the Assistant Secretary.

(d) AUTHORIZATION OF APPROPRIATIONS.—

(1) CONSTRUCTION FUND.—There are author-
ized to be appropriated to the Assistant Sec-
retary for deposit in the Construction Fund
in and after fiscal year 2013 such sums as
necessary subject to paragraph (3).

(2) MAINTENANCE AND OPERATION FUND.—
There are authorized to be appropriated to
the Commission for deposit in the Mainte-
nance and Operation Fund in and after fiscal
year 2013 such sums as necessary subject to
paragraph (3).

(3) LIMITATION.—The authorization of ap-
propriations under paragraphs (1) and (2)
may not exceed a total of $11,000,000,000.

SEC. 202. PUBLIC SAFETY INTEROPERABLE
BROADBAND NETWORK CONSTRUC-
TION.

(a) CONSTRUCTION GRANT PROGRAM ESTAB-
LISHMENT.—The Assistant Secretary, in con-
sultation with the Commission, shall take
such action as is necessary to establish a
grant program to assist public safety enti-
ties to establish a nationwide public safety
interoperable broadband network in the 700
MHz band.

(b) PROJECTS.—Grants may be made under
this section for the construction of a public
safety interoperable broadband network, in-
cluding improvement of existing commercial
and noncommercial networks and facilities
and construction of new infrastructure to
meet public safety requirements, as defined
by the Commission, that operate as part of
the public safety interoperable broadband
network in the 700 MHz band.

(¢) MATCHING REQUIREMENTS.—

(1) FEDERAL SHARE.—

(A) IN GENERAL.—The Federal share of the
cost of carrying out a project under this sec-
tion may not exceed 80 percent of the eligi-
ble costs of carrying out a project, as deter-
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mined by the Assistant Secretary in con-
sultation with the Commission.

(B) WAIVER.—The Assistant Secretary may
waive, in whole or in part, the requirements
of subparagraph (A) for good cause shown if
it determines that such a waiver is in the
public interest.

(2) NON-FEDERAL SHARE.—The non-Federal
share of the cost of carrying out a project
under this section may be provided through
an in-kind contribution.

(d) REQUIREMENTS.—Not later than 6
months after the date of enactment of this
Act, the Assistant Secretary, in consultation
with the Commission, shall establish grant
program requirements including the fol-
lowing:

(1) Demonstrated compliance with applica-
ble Commission request-for-proposal and li-
cense terms and service rules, including
interoperability and technical rules, con-
struction requirements, and secondary use
rules.

(2) Defining entities that are eligible to re-
ceive a grant under this section.

(3) Defining eligible costs for purposes of
subsection (c)(1).

(4) Determining the scope of network infra-
structure eligible for grant funding under
this section.

(5) Prioritizing grants for projects that en-
sure coverage in rural as well as urban areas.
SEC. 203. PUBLIC SAFETY INTEROPERABLE

BROADBAND MAINTENANCE AND
OPERATION.

(a) MAINTENANCE AND OPERATION REIM-
BURSEMENT PROGRAM.—The Commission
shall administer a program through which
not more than 50 percent of maintenance and
operational expenses associated with the
public safety interoperable broadband net-
work may be reimbursed from the Mainte-
nance and Operation Fund for those expenses
that are attributable to the maintenance,
operation, and improvement of the public
safety interoperable broadband network.

(b) REPORT.—Not later than 7 years after
the date of enactment of this Act, the Com-
mission shall submit to Congress a report on
whether to continue to provide funding for
the Maintenance and Operation Fund after
the end of the 10-year period that begins
after the date of the completion of the con-
struction phase, as determined by the Assist-
ant Secretary.

SEC. 204. AUCTION OF SPECTRUM.

(a) IN GENERAL.—

(1) IDENTIFICATION OF SPECTRUM.—Not later
than 1 year after the date of enactment of
this Act, the Assistant Secretary shall iden-
tify, at a minimum, 25 megahertz of contig-
uous spectrum at frequencies located be-
tween 1675 megahertz and 1710 megahertz, in-
clusive, to be made available for immediate
reallocation.

(2) AucTiON.—Not later than January 31,
2014, the Commission shall conduct the auc-
tion of the licenses, by commencing the bid-
ding, for the following:

(A) The spectrum between the frequencies
of 21556 megahertz and 2180 megahertz, inclu-
sive.

(B) The spectrum identified pursuant to
paragraph (1).

(3) PROCEEDS.—The proceeds (including de-
posits and up front payments from successful
bidders) from the auction shall be deposited
in the Construction Fund.

(b) INCENTIVE SPECTRUM AUCTION AUTHOR-
ITY.—

(1) IN GENERAL.—Paragraph (8) of section
309(j) of the Communications Act of 1934 (47
U.S.C. 309(j)) is amended—

(A) by striking “(B), (D), and (E),” in sub-
paragraph (A) and inserting ‘““(B), (D), (E),
and (F),”; and

(B) by adding at the end thereof the fol-
lowing:
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“(F') INCENTIVE AUCTION AUTHORITY.—

‘(i) AUTHORITY.—The Commission may If
the Commission determines that it is con-
sistent with the public interest in utilization
of the spectrum for a licensee to relinquish
voluntarily some or all of its licensed spec-
trum usage rights in order to permit the as-
signment of new initial licenses subject to
new service rules, the Commission may dis-
burse to that licensee a portion of the auc-
tion proceeds related to the new use that the
Commission determines, in its discretion,
are attributable to the licensee’s relin-
quished spectrum usage.

‘(i) PROCEEDS FOR FUNDS.—Notwith-
standing subparagraph (A), the proceeds (in-
cluding deposits and up front payments from
successful bidders) from the use of a com-
petitive bidding system under this sub-
section with respect to relinquished spec-
trum, after deduction of any amounts dis-
bursed to the relinquishing licensee, shall be
deposited as follows:

“(I) All proceeds less than or equal to
$5,500,000,000 shall be deposited in the Con-
struction Fund and shall be made available
to the Assistant Secretary without further
appropriations.

““(I1) Any proceeds exceeding $5,500,000,000
shall be deposited in the Maintenance and
Operation Fund and shall be made available
to the Commission without further appro-
priations.

“‘(IIT) Any proceeds exceeding $11,000,000,000
shall be made available, as provided by ap-
propriation Acts, for growth-enhancing in-
frastructure projects, including the NextGen
aviation navigation system, development of
high-speed rail transportation, and Smart
Grid electrical power transmission and man-
agement technology.”.

(c) EXTENSION OF AUCTION AUTHORITY.—
Section 309(j)(11) of the Communications Act
of 1934 (47 U.S.C. 309(j)(11)) is amended by
striking ‘2012’ and inserting ‘‘2020".

(d) LIMITATION.—

(1) IN GENERAL.—The Commission may not
reclaim frequencies licensed to broadcast
television licensees or other licensees, di-
rectly or indirectly, on an involuntary basis
for purposes of section 309(j)(8)(F) of the
Communications Act of 1934.

(2) RULE OF CONSTRUCTION.—Nothing in this
Act or in the amendments made by this Act
shall be construed to permit the Commission
to reclaim frequencies of broadcast tele-
vision licensees or any other licensees di-
rectly or indirectly on an involuntary basis
for the purpose that section.

SEC. 205. REPORT ON EFFICIENT USE OF PUBLIC
SAFETY SPECTRUM.

Not later than 5 years after the date of en-
actment of this Act and every 5 years there-
after, the Commission shall conduct a study
and submit a report to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Energy and Commerce on the
spectrum held by the public safety entities.
In the report the Commission shall—

(1) examine how such spectrum is being
used;

(2) provide a recommendation for whether
more spectrum needs to be made available to
meet the needs of public safety entities; and

(3) assess the opportunity for return of any
spectrum to the Commission for auction to
commercial providers to provide revenue to
the Treasury of the United States.
SEC. 206. GAO REPORT ON

BROADBAND.

Not later than 2 .years after the date of en-
actment of this Act, the Comptroller General
of the United States shall conduct a study
and submit to Congress a report on the cur-
rent and future capabilities of fixed and mo-
bile satellite broadband to assist public safe-
ty entities during an emergency.

SATELLITE
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SEC. 207. ACCESS TO GSA SCHEDULES.

The Administrator of General Services
shall—

(1) establish rules under which public safe-
ty entities may access and use the rates of-
fered to the General Services Administration
for communications services and devices;

(2) develop and furnish to the Commission
a model request-for-proposals form for public
safety use under section 105; and

(3) develop a procedure under which public
safety entities are authorized to purchase
from established GSA schedules.

SEC. 208. FEDERAL INFRASTRUCTURE SHARING.

The Administrator of General Services
shall establish rules to allow any public safe-
ty licensee or licensees to have access to
Federal infrastructure to construct and
maintain the public safety interoperable
broadband network.

SEC. 209. AUDITS.

(a) IN GENERAL.—Not later than 3 years
after the date of enactment of this Act, and
every 3 years thereafter, the Comptroller
General of the United States shall perform
an audit of the financial statements, records,
and accounts of the—

(1) Public Safety Interoperable Broadband
Network Construction Fund established
under section 201(a)(1);

(2) Public Safety Interoperable Broadband
Network Maintenance and Operation Fund
established under section 201(a)(2);

(3) construction grant program established
under section 202; and

(4) maintenance and operation program es-
tablished under section 203.

(b) GAAP.—Each audit required under sub-
section (a) shall be conducted in accordance
with generally acceptable accounting proce-
dures.

(c) REPORT TO CONGRESS.—A copy of each
audit required under subsection (a) shall be
submitted to the appropriate committees of
Congress.

SEC. 210. ANTIDIVERSION PROHIBITION.

Except as provided in section
309(j)(8)(F)(ii)(III) of the Communications
Act of 1934, as added by this Act, no funds
made available under this Act or any amend-
ment made by this Act may be used for any
purpose other than in support of the nation-
wide public safety interoperable broadband
network to be deployed under this Act, in-
cluding the acquisition, construction, or re-
construction of infrastructure and facilities,
the purchase of equipment and services, in-
cluding hardware, software, and training, in
accordance with rules established by the
Commission.

By Mr. REID (for Mrs. FEINSTEIN
(for herself and Mrs. BOXER)):

S. 29. A bill to establish the Sac-
ramento-San Joaquin Delta National
Heritage Area; to the Committee on
Energy and Natural Resources.

Mrs. FEINSTEIN. Mr. President, I
rise on behalf of myself and Senator
BOXER to introduce legislation to es-
tablish a National Heritage Area in the
California Sacramento-San Joaquin
Delta. This legislation will create the
first Heritage Area in California.

I am pleased that I have had the op-
portunity to work with Senator BOXER,
Representative JOHN GARAMENDI, and
the County Supervisors from the 5
Delta Counties to prepare this legisla-
tion and support their efforts to fully
partner with the State, the Federal
agencies, and other local governments
to improve and care for the Delta.

This bill will establish the Sac-
ramento-San Joaquin Delta as a Na-
tional Heritage Area.
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The Delta Protection Commission,
created by California law and respon-
sible to the citizens of the Delta and
California, will manage the Heritage
Area. It will ensure an open and public
process, working with all levels of fed-
eral, state, and local government,
tribes, local stakeholders, and private
property owners as it develops and im-
plements the management plan for the
Heritage Area. The goal is to conserve
and protect the Delta, its communities,
its resources, and its history.

It is also important to understand
what this legislation will not do. It will
not affect water rights. It will not af-
fect water contracts. It will not affect
private property.

Nothing in this bill gives any govern-
mental agency any more regulatory
power than it already has, nor does it
take away regulatory from agencies
that have it.

In short, this bill does not affect
water rights or water contracts, nor
does is impose any additional respon-
sibilities on local government or resi-
dents. Instead, it authorizes Federal
assistance to a local process already re-
quired by State law that will elevate
the Delta, providing a means to con-
serve and protect its valued commu-
nities, resources, and history.

The Sacramento-San Joaquin Delta
is the largest estuary on the West
Coast. It is the most extensive inland
delta in the world, and a unique na-
tional treasure.

Today, it is a labyrinth of sloughs,
wetlands, and deepwater channels that
connect the waters of the high Sierra
mountain streams to the Pacific Ocean
through the San Francisco Bay. Its ap-
proximately 60 islands are protected by
1,100 miles of levees, and are home to
3,500,000 residents, including 2,600 fam-
ily farmers. The Delta and its farmers
produce some of the highest quality
specialty crops in the United States.

The Delta offers recreational oppor-
tunities to the two million Californians
who visit the Delta each year for boat-
ing, fishing, hunting, visiting historic
sites, and viewing wildlife. It provides
habitat for more than 750 species of
plants and wildlife. These include sand
hill cranes that migrate to the Delta
wetland from places as far away as Si-
beria. The Delta also provides habitat
for 55 species of fish, including Chinook
salmon—some as large as 60 pounds—
that return each year to travel through
the Delta to spawn in the tributaries.

These same waterways also channel
fresh water to the Federal and State-
owned pumps in the South Delta that
provide water to 23 million Califor-
nians and 3 million acres of irrigated
agricultural land elsewhere in the
state.

Before the Delta was reclaimed for
farmland in the 19th Century, the
Delta flooded regularly with snow melt
each spring, and provided the rich envi-
ronment that, by 1492, supported the
largest settlement of Native Americans
in North America.

The Delta was the gateway to the
gold fields in 1849, after which Chinese
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workers built hundreds of miles of lev-
ees throughout the waterways of the
Delta to make its rich peat soils avail-
able for farming and to control flood-
ing.

Japanese, Italians, German, Por-
tuguese, Dutch, Greeks, South Asians,
and other immigrants began the farm-
ing legacy, and developed technologies
specifically adapted to the unique envi-
ronment, including the Caterpillar
Tractor, which later contributed to ag-
riculture and transportation inter-
nationally.

Delta communities created a river
culture befitting their dependence on
water transport, a culture which has
attracted the attention of authors from
Mark Twain and Jack London to Joan
Didion.

The Delta is in crisis due to many

factors, including invasive species,
urban and agricultural run-off, waste-
water discharges, channelization,

dredging, water export operations, and
other stressors.

Many of the islands of the Delta are
between 10 and 20 feet below sea level,
and the levee system is presently inad-
equate to provide reliable flood protec-
tion for historic communities, signifi-
cant habitats, agricultural enterprises,
water resources, transportation and
other infrastructure.

Existing levees have not been engi-
neered to withstand earthquakes.
Should levees fail for any reason, a
rush of seawater into the interior of
the Delta could damage the already
fragile ecosystem, contaminate drink-
ing water for many Californians, flood
agricultural land, inundate towns, and
damage roads, power lines, and water
project infrastructure.

The State of California has been
working for decades on a resolution to
the water supply and ecosystem crisis
in the State, and has a long history of
partnerships with Federal agencies,
working together to resolve challenges
to the Delta’s historic communities,
ecosystem and the water it supplies so
many Californians.

The Delta Protection Commission,
established under state law, has been
tasked by the California State Legisla-
ture with providing a forum for Delta
residents to engage in decisions regard-
ing actions to recognize and enhance
the unique cultural, recreational, agri-
cultural resources, infrastructure and
legacy communities of the Delta and to
serve as the facilitating agency for the
implementation of a National Heritage
Area in the Delta.

This legislation will complement the
broadly supported State Water Legisla-
tion of 2009, which called for a Heritage
designation for the Delta.

This legislation authorizes the cre-
ation of the Delta Heritage Area and
federal assistance to the Delta Protec-
tion Commission in implementing the
Area. This legislation is just a small
part of the commitment the Federal
government must make to the Delta. 1
look forward to continuing to work
with my colleagues at every level of
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government to restore and sustain the
ecosystem in the Delta, to provide for
reliable water supply in the State of
California, to recover the native spe-
cies of the Delta, protect communities
in the Delta from flood risk, ensure
economic sustainability in the Delta,
improve water quality in the Delta,
and; sustain the unique cultural, his-
torical, recreational, agricultural and
economic values of the Delta.

The National Heritage Area designa-
tion for the Sacramento-San Joaquin
Delta will help local governments de-
velop and implement a plan for a sus-
tainable future by providing Federal
recognition, technical assistance and
small amounts of funding to a commu-
nity-based process already underway.

Through the Delta Heritage Area,
local communities and citizens will
partner with Federal, State and local
governments to collaboratively work
to promote conservation, community
revitalization, and economic develop-
ment projects.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 29

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Sacramento-
San Joaquin Delta National Heritage Area
Establishment Act”.

SEC. 2. DEFINITIONS.

In this Act:

(1) HERITAGE AREA.—The term ‘‘Heritage
Area’” means the Sacramento-San Joaquin
Delta Heritage Area established by section
3(a).

(2) HERITAGE AREA MANAGEMENT PLAN.—
The term ‘‘Heritage Area management plan’
means the plan developed and adopted by the
management entity under this Act.

(3) MANAGEMENT ENTITY.—The term ‘‘man-
agement entity’”” means the management en-
tity for the Heritage Area designated by sec-
tion 3(d).

(4) SECRETARY.—The term ‘‘Secretary’’
means the Secretary of the Interior.

(6) STATE.—The term ‘‘State” means the
State of California.

SEC. 3. SACRAMENTO-SAN JOAQUIN DELTA HER-
ITAGE AREA.

(a) ESTABLISHMENT.—There is established
the ‘‘Sacramento-San Joaquin Delta Herit-
age Area’ in the State.

(b) BOUNDARIES.—The boundaries of the
Heritage Area shall be in the counties of
Contra Costa, Sacramento, San Joaquin, So-
lano, and Yolo in the State of California, as
generally depicted on the map entitled ‘‘Sac-
ramento-San Joaquin Delta National Herit-
age Area Proposed Boundary’, numbered
T27/105,030, and dated September 2010.

(c) AVAILABILITY OF MAP.—The map de-
scribed in subsection (b) shall be on file and
available for public inspection in the appro-
priate offices of the National Park Service
and the Delta Protection Commission.

(d) MANAGEMENT ENTITY.—The manage-
ment entity for the Heritage Area shall be
the Delta Protection Commission estab-
lished by section 29735 of the California Pub-
lic Resources Code.

() ADMINISTRATION.—

(1) AUTHORITIES.—For purposes of carrying
out the Heritage Area management plan, the
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Secretary, acting through the management
entity, may use amounts made available
under this Act to—

(A) make grants to the State or a political
subdivision of the State, nonprofit organiza-
tions, and other persons;

(B) enter into cooperative agreements
with, or provide technical assistance to, the
State or a political subdivision of the State,
nonprofit organizations, and other interested
parties;

(C) hire and compensate staff, which shall
include individuals with expertise in natural,
cultural, and historical resources protection,
and heritage programming;

(D) obtain money or services from any
source including any that are provided under
any other Federal law or program;

(E) contract for goods or services; and

(F) undertake to be a catalyst for any
other activity that furthers the Heritage
Area and is consistent with the approved
Heritage Area management plan.

(2) DuUTIES.—The management
shall—

(A) in accordance with subsection (f), pre-
pare and submit a Heritage Area manage-
ment plan to the Secretary;

(B) assist units of local government, re-
gional planning organizations, and nonprofit
organizations in carrying out the approved
Heritage Area management plan by—

(i) carrying out programs and projects that
recognize, protect, and enhance important
resource values in the Heritage Area;

(ii) establishing and maintaining interpre-
tive exhibits and programs in the Heritage
Area;

(iii) developing recreational and edu-
cational opportunities in the Heritage Area;

(iv) increasing public awareness of, and ap-
preciation for, natural, historical, scenic,
and cultural resources of the Heritage Area;

(v) protecting and restoring historic sites
and buildings in the Heritage Area that are
consistent with Heritage Area themes;

(vi) ensuring that clear, consistent, and ap-
propriate signs identifying points of public
access, and sites of interest are posted
throughout the Heritage Area; and

(vii) promoting a wide range of partner-
ships among governments, organizations,
and individuals to further the Heritage Area;

(C) consider the interests of diverse units
of government, businesses, organizations,
and individuals in the Heritage Area in the
preparation and implementation of the Her-
itage Area management plan;

(D) conduct meetings open to the public at
least semiannually regarding the develop-
ment and implementation of the Heritage
Area management plan;

(E) for any year that Federal funds have
been received under this Act—

(i) submit an annual report to the Sec-
retary that describes the activities, ex-
penses, and income of the management enti-
ty (including grants to any other entities
during the year that the report is made);

(ii) make available to the Secretary for
audit all records relating to the expenditure
of the funds and any matching funds;

(iii) require, with respect to all agreements
authorizing expenditure of Federal funds by
other organizations, that the organizations
receiving the funds make available to the
Secretary for audit all records concerning
the expenditure of the funds; and

(F) encourage by appropriate means eco-
nomic viability that is consistent with the
Heritage Area.

(3) PROHIBITION ON THE ACQUISITION OF REAL
PROPERTY.—The management entity shall
not use Federal funds made available under
this Act to acquire real property or any in-
terest in real property.

(4) COST-SHARING REQUIREMENT.—The Fed-
eral share of the cost of any activity carried

entity
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out using any assistance made available
under this Act shall be 50 percent.

(f) HERITAGE AREA MANAGEMENT PLAN.—

(1) IN GENERAL.—Not later than 3 years
after the date of enactment of this Act, the
management entity shall submit to the Sec-
retary for approval a proposed Heritage Area
management pla.

(2) REQUIREMENTS.—The
management plan shall—

(A) incorporate an integrated and coopera-
tive approach to agricultural resources and
activities, flood protection facilities, and
other public infrastructure;

(B) emphasizes the importance of the re-
sources described in subparagraph (A);

(C) take into consideration State and local
plans;

(D) include—

(i) an inventory of—

(I) the resources located in the core area
described in subsection (b); and

(IT) any other property in the core area
that—

(aa) is related to the themes of the Herit-
age Area; and

(bb) should be preserved, restored, man-
aged, or maintained because of the signifi-
cance of the property;

(ii) comprehensive policies, strategies and
recommendations for conservation, funding,
management, and development of the Herit-
age Area;

(iii) a description of actions that govern-
ments, private organizations, and individuals
have agreed to take to protect the natural,
historical and cultural resources of the Her-
itage Area;

(iv) a program of implementation for the
Heritage Area management plan by the man-
agement entity that includes a description
of—

(I) actions to facilitate ongoing collabora-
tion among partners to promote plans for re-
source protection, restoration, and construc-
tion; and

(IT) specific commitments for implementa-
tion that have been made by the manage-
ment entity or any government, organiza-
tion, or individual for the first 5 years of op-
eration;

(v) the identification of sources of funding
for carrying out the Heritage Area manage-
ment plan;

(vi) analysis and recommendations for
means by which local, State, and Federal
programs, including the role of the National
Park Service in the Heritage Area, may best
be coordinated to carry out this Act; and

(vii) an interpretive plan for the Heritage
Area; and

(E) recommend policies and strategies for
resource management that consider and de-
tail the application of appropriate land and
water management techniques, including the
development of intergovernmental and inter-
agency cooperative agreements to protect
the natural, historical, cultural, educational,
scenic, and recreational resources of the Her-
itage Area.

(3) RESTRICTIONS.—The Heritage Area man-
agement plan submitted under this sub-
section shall—

(A) ensure participation by appropriate
Federal, State, tribal, and local agencies, in-
cluding the Delta Stewardship Council, spe-
cial districts, natural and historical resource
protection and agricultural organizations,
educational institutions, businesses, rec-
reational organizations, community resi-
dents, and private property owners; and

(B) not be approved until the Secretary has
received certification from the Delta Protec-
tion Commission that the Delta Stewardship
Council has reviewed the Heritage Area man-
agement plan for consistency with the plan
adopted by the Delta Stewardship Council
pursuant to State law.

Heritage Area
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(4) DEADLINE.—If a proposed Heritage Area
management plan is not submitted to the
Secretary by the date that is 3 years after
the date of enactment of this Act, the man-
agement entity shall be ineligible to receive
additional funding under this Act until the
date that the Secretary receives and ap-
proves the Heritage Area management plan.

(5) APPROVAL OR DISAPPROVAL OF HERITAGE
AREA MANAGEMENT PLAN.—

(A) IN GENERAL.—Not later than 180 days
after the date of receipt of the Heritage Area
management plan under paragraph (1), the
Secretary, in consultation with the State,
shall approve or disapprove the Heritage
Area management plan.

(B) CRITERIA FOR APPROVAL.—In deter-
mining whether to approve the Heritage
Area management plan, the Secretary shall
consider whether—

(i) the management entity is representa-
tive of the diverse interests of the Heritage
Area, including governments, natural and
historic resource protection organizations,
educational institutions, businesses, and rec-
reational organizations;

(ii) the management entity has afforded
adequate opportunity, including public hear-
ings, for public and governmental involve-
ment in the preparation of the Heritage Area
management plan; and

(iii) the resource protection and interpre-
tation strategies contained in the Heritage
Area management plan, if implemented,
would adequately protect the natural, his-
torical, and cultural resources of the Herit-
age Area.

(C) ACTION FOLLOWING DISAPPROVAL.—If the
Secretary disapproves the Heritage Area
management plan under subparagraph (A),
the Secretary shall—

(i) advise the management entity in writ-
ing of the reasons for the disapproval;

(ii) make recommendations for revisions to
the Heritage Area management plan; and

(iii) not later than 180 days after the re-
ceipt of any proposed revision of the Herit-
age Area management plan from the man-
agement entity, approve or disapprove the
proposed revision.

(D) AMENDMENTS.—

(i) IN GENERAL.—The Secretary shall ap-
prove or disapprove each amendment to the
Heritage Area management plan that the
Secretary determines make a substantial
change to the Heritage Area management
plan.

(ii) USE OF FUNDS.—The management enti-
ty shall not use Federal funds authorized by
this Act to carry out any amendments to the
Heritage Area management plan until the
Secretary has approved the amendments.

(g2) RELATIONSHIP TO OTHER FEDERAL AGEN-
CIES.—

(1) IN GENERAL.—Nothing in this Act af-
fects the authority of a Federal agency to
provide technical or financial assistance
under any other law.

(2) CONSULTATION AND COORDINATION.—The
head of any Federal agency planning to con-
duct activities that may have an impact on
the Heritage Area is encouraged to consult
and coordinate the activities with the Sec-
retary and the management entity to the
maximum extent practicable.

(3) OTHER FEDERAL AGENCIES.—Nothing in
this Act—

(A) modifies, alters, or amends any law or
regulation authorizing a Federal agency to
manage Federal land under the jurisdiction
of the Federal agency;

(B) limits the discretion of a Federal land
manager to implement an approved land use
plan within the boundaries of the Heritage
Area; or

(C) modifies, alters, or amends any author-
ized use of Federal land under the jurisdic-
tion of a Federal agency.
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(h) PRIVATE PROPERTY AND REGULATORY
PROTECTIONS.—

(1) IN GENERAL.—Subject to paragraph (2),
nothing in this Act—

(A) abridges the rights of any property
owner (whether public or private), including
the right to refrain from participating in any
plan, project, program, or activity conducted
within the Heritage Area;

(B) requires any property owner to permit
public access (including access by Federal,
State, or local agencies) to the property of
the property owner, or to modify public ac-
cess or use of property of the property owner
under any other Federal, State, or local law;

(C) alters any duly adopted land use regu-
lation, approved land use plan, or other regu-
latory authority of any Federal, State or
local agency, or conveys any land use or
other regulatory authority to the manage-
ment entity;

(D) authorizes or implies the reservation or
appropriation of water or water rights;

(E) diminishes the authority of the State
to manage fish and wildlife, including the
regulation of fishing and hunting within the
Heritage Area; or

(F) creates any liability, or affects any li-
ability under any other law, of any private
property owner with respect to any person
injured on the private property.

(2) OPT OUT.—An owner of private property
within the Heritage Area may opt out of par-
ticipating in any plan, project, program, or
activity carried out within the Heritage
Area under this Act, if the property owner
provides written notice to the management
entity.

(i) EVALUATION; REPORT.—

(1) IN GENERAL.—Not later than 3 years be-
fore the date on which authority for Federal
funding terminates for the Heritage Area,
the Secretary shall—

(A) conduct an evaluation of the accom-
plishments of the Heritage Area; and

(B) prepare a report in accordance with
paragraph (3).

(2) EVALUATION.—An evaluation conducted
under paragraph (1)(A) shall—

(A) assess the progress of the management
entity with respect to—

(i) accomplishing the purposes of this Act
for the Heritage Area; and

(ii) achieving the goals and objectives of
the approved Heritage Area management
plan;

(B) analyze the Federal, State, local, and
private investments in the Heritage Area to
determine the leverage and impact of the in-
vestments; and

(C) review the management structure,
partnership relationships, and funding of the
Heritage Area for purposes of identifying the
critical components for sustainability of the
Heritage Area.

(3) REPORT.—

(A) IN GENERAL.—Based on the evaluation
conducted under paragraph (1)(A), the Sec-
retary shall prepare a report that includes
recommendations for the future role of the
National Park Service, if any, with respect
to the Heritage Area.

(B) REQUIRED ANALYSIS.—If the report pre-
pared under subparagraph (A) recommends
that Federal funding for the Heritage Area
be reauthorized, the report shall include an
analysis of—

(i) ways in which Federal funding for the
Heritage Area may be reduced or eliminated;
and

(ii) the appropriate time period necessary
to achieve the recommended reduction or
elimination.

(C) SUBMISSION TO CONGRESS.—On comple-
tion of the report, the Secretary shall sub-
mit the report to—

(i) the Committee on Energy and Natural
Resources of the Senate; and
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(ii) the Committee on Natural Resources of
the House of Representatives.

(j) EFFECT OF DESIGNATION.—Nothing in
this Act—

(1) precludes the management entity from
using Federal funds made available under
other laws for the purposes for which those
funds were authorized; or

(2) affects any water rights or contracts.
SEC. 4. AUTHORIZATION OF APPROPRIATIONS.

(a) IN GENERAL.—There is authorized to be
appropriated to carry out this Act $10,000,000,
of which not more than $1,000,000 may be
made available for any fiscal year.

(b) COST-SHARING REQUIREMENT.—The Fed-
eral share of the total cost of any activity
under this Act shall be determined by the
Secretary, but shall be not more than 50 per-
cent.

(c) NON-FEDERAL SHARE.—The non-Federal
share of the total cost of any activity under
this Act may be in the form of in-kind con-
tributions of goods or services.

SEC. 5. TERMINATION OF AUTHORITY.

(a) IN GENERAL.—If a proposed Heritage
Area management plan has not been sub-
mitted to the Secretary by the date that is
5 years after the date of enactment of this
Act, the Heritage Area designation shall be
rescinded.

(b) FUNDING AUTHORITY.—The authority of
the Secretary to provide assistance under
this Act terminates on the date that is 15
years after the date of enactment of this
Act.

By Mr. FRANKEN:

S. 31. A bill to amend part D of title
XVIIT of the Social Security Act to au-
thorize the Secretary of Health and
Human Services to negotiate for lower
prices for Medicare prescription drugs;
to the Committee on Finance.

Mr. FRANKEN. Mr. President, I ask
unanimous consent that the text of the
bill be printed in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 31

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Prescription
Drug and Health Improvement Act of 2011°.
SEC. 2. NEGOTIATING FAIR PRICES FOR MEDI-

CARE PRESCRIPTION DRUGS.

(a) NEGOTIATING FAIR PRICES.—

(1) IN GENERAL.—Section 1860D-11 of the
Social Security Act (42 U.S.C. 1395w-111) is
amended by striking subsection (i) (relating
to noninterference) and by inserting the fol-
lowing:

‘(1) AUTHORITY TO NEGOTIATE PRICES WITH
MANUFACTURERS.—In order to ensure that
beneficiaries enrolled under prescription
drug plans and MA-PD plans pay the lowest
possible price, the Secretary shall have au-
thority similar to that of other Federal enti-
ties that purchase prescription drugs in bulk
to negotiate contracts with manufacturers of
covered part D drugs, consistent with the re-
quirements and in furtherance of the goals of
providing quality care and containing costs
under this part.”.

(2) EFFECTIVE DATE.—The amendment
made by paragraph (1) shall take effect on
the date of the enactment of this Act.

(b) BIANNUAL REPORTS TO CONGRESS.—Not
later than 1 year after the date of the enact-
ment of this Act, and every 6 months there-
after, the Secretary of Health and Human
Services shall submit to Congress a report on
the negotiations conducted by the Secretary
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under section 1860D-11(i) of the Social Secu-
rity Act (42 U.S.C. 1395w-111(i)), as amended
by subsection (a), including a description of
how such negotiations are achieving lower
prices for covered part D drugs (as defined in
section 1860D-2(e) of the Social Security Act
(42 U.S.C. 1395w-102(e)) for Medicare bene-
ficiaries.

By Mr. LIEBERMAN (for himself,
Mr. SANDERS, Mr. REED, Mrs.
BOXER, Mr. UDALL of Colorado,
Mr. HARKIN, Mr. BENNET, Mr.
KoOHL, Mr. UDALL of New Mex-
ico, Mr. CARDIN, Ms. CANTWELL,
Mrs. MURRAY, Mr. WHITEHOUSE,
Mr. LEAHY, Mrs. FEINSTEIN, Ms.
KLOBUCHAR, Mr. KERRY, Mr.
DURBIN, Mr. WYDEN, and Mr.
LAUTENBERG):

S. 33. A bill to designate a portion of
the Arctic National Wildlife Refuge as
wilderness; to the Committee on Envi-
ronment and Public Works.

Mr. LIEBERMAN. Mr. President,
today, I introduced legislation to pro-
tect the coastal plains region of the
Arctic National Wildlife Refuge from
oil and gas exploration and drilling.
Every Congress since the 101st, I have
either introduced or been an original
cosponsor of legislation to protect the
Refuge, making tomorrow the twelfth
time since 1989 that I will mark my un-
wavering support for reaffirming the
original intent of the Refuge: to pro-
vide habitat for Alaska’s wildlife, by
designating 1.5 million acres of the Ref-
uge as Wilderness to be included in the
National Wilderness Preservation Sys-
tem.

I have long believed we have a re-
sponsibility to future generations to
preserve the Arctic National Wildlife
Refuge, and I have fought to protect it
for as long as I have been in the Sen-
ate. The fact is, we do not have to
choose between conservation and ex-
ploration when it comes to our energy
future; we can do both simultaneously
while moving toward a sustainable and
diverse national energy policy.

The Arctic Refuge is home to 250 spe-
cies of wildlife. Drilling there would se-
verely harm its abundant populations
of polar bears, caribou, musk oxen, and
snow geese. Beyond that, the amount
of commercially recoverable oil in the
Refuge would satisfy only a very small
percentage of our Nation’s need at any
given time and would have no appre-
ciable long-tem impact on gasoline
prices. The permanent environmental
price we would pay for ravaging the
Refuge to drain those limited resources
is simply too high.

I look forward to working with my
colleagues to pass this important legis-
lation.

By Mr. WHITEHOUSE (for him-

self, Mr. LEAHY, Mr. SANDERS,

Mrs. BOXER, Mr. DURBIN, Mr.

BROWN of Ohio and Mr. HARKIN):

S. 45. A Dbill to amend the Internal

Revenue Code of 1986 to provide for the

taxation of income of controlled for-

eign corporations attributable for im-

ported property; to the Committee on
Finance.
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Mr. WHITEHOUSE. Mr. President,
from the Recovery Act to the Small
Business Jobs Act, in the previous Con-
gress we passed a number of substan-
tial pieces of legislation to preserve,
protect, and create American jobs. The
Recovery Act alone has supported be-
tween 2.7 and 3.7 million jobs, including
12,000 jobs in my home State of Rhode
Island. This was vital in stemming the
700,000-per-month job loss rate we faced
when the previous administration left
office. Without the Recovery Act and
the other fiscal stimulus we passed
over the past 2 years, the economy
would have been much worse.

While the Recovery Act protected
our country from what would have
been a far worse economic meltdown,
the employment market is still weak
and families are still hurting. Our na-
tional unemployment rate was 9.4 per-
cent in December—an unacceptably
high level. And it was higher still in
harder hit States such as Rhode Island,
where we have had an 11.5-percent un-
employment rate in December. As we
begin this new Congress, our No. 1 pri-
ority must remain job retention and
creation.

The manufacturing industry has his-
torically been the engine of growth for
the American economy. The manufac-
turing economy has been especially im-
portant in the industrial Northeast,
particularly in my State of Rhode Is-
land. From Slater Mill in Pawtucket—
one of the first water-powered textile
mills in the Nation and the birthplace
of the Industrial Revolution—to high-
tech modern submarine production at
Quonset Point, the manufacturing sec-
tor has always been central to Rhode
Island’s economy.

Unfortunately, as American compa-
nies have faced rising production costs
and increased—and very often unfair—
competition from foreign firms, U.S.
manufacturing employment has plum-
meted. According to the Bureau of
Labor Statistics, the number of manu-
facturing jobs declined by almost a
third over the past decade, from 17.2
million people at work in 2000 to 11.7
million people at work in 2010. That is
6 million jobs lost. This decline has
been felt most sharply in our old manu-
facturing centers, such as Rhode Is-
land. In Rhode Island, the loss of man-
ufacturing jobs in the past decade has
topped 44 percent. The decline of the
manufacturing sector is a primary rea-
son why Rhode Island has had greater
difficulty than most other States in re-
covering from the recent recession.

Over and over I have traveled around
Rhode Island to meet with local manu-
facturers, listening to their frustra-
tions and discussing ideas to help their
businesses grow. During these visits, I
have heard one theme over and over:
Unfair foreign competition is Kkilling
domestic industries. One Pawtucket
manufacturer I visited last week told
me they recently lost 8 percent of their
business to a Chinese competitor. It is
clear to me that if we want to keep
manufacturing jobs in this country and
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in Rhode Island, we need to level the
playing field for our manufacturing
companies with their foreign competi-
tors.

Today I will introduce legislation
that will remove one homegrown incen-
tive to move jobs offshore and help to
make competition fairer for companies
straggling to keep their factory doors
open at plants here in the United
States. The Offshoring Prevention Act,
cosponsored by Senators LEAHY, SAND-
ERS, BOXER, DURBIN, BROWN of Ohio,
and HARKIN, would end a perverse tax
incentive that actually rewards compa-
nies for shipping jobs overseas. Under
current law, an American company
that manufactures goods in Rhode Is-
land or Montana or Maine must pay
Federal income tax on profits in the
year the profits are earned. That is
standard tax law. But if that same
company moves its factory to another
country, it is permitted to defer the
payment of income taxes from that fac-
tory and declare them in a year that is
more advantageous—for example, one
in which the company has offsetting
tax losses.

If an American company moves a
plant offshore, it acquires this tax de-
ferral advantage. It makes no sense
that our Tax Code allows companies to
delay paying income taxes on profits
when made through overseas subsidi-
aries but charges those profits in the
year they are made at home. My bill
will put a stop to this practice on prof-
its earned on manufactured goods ex-
ported to the United States. To put it
simply: Our tax system should not re-
ward companies for eliminating Amer-
ican jobs.

The Offshoring Prevention Act is
based on legislation Senator Byron
Dorgan offered over the past two dec-
ades, again and again. We can all re-
member Senator Dorgan coming to this
floor here with pictures of iconic Amer-
ican goods, such as York Peppermint
Patties, Radio Flyer red wagons, Fig
Newton cookies, and Huffy bicycles, to
highlight the fact that the production
of these American classic products had
moved to Mexico, to China, and else-
where. On dozens, if not hundreds, of
occasions, Senator Dorgan spoke pas-
sionately on this floor about the de-
cline of American manufacturing. I am
grateful to his leadership on this crit-
ical issue and for bringing our atten-
tion to an unfair tax advantage that
rewards companies for moving manu-
facturing jobs overseas.

Last year, a version of Senator Dor-
gan’s bill was included in the Creating
American Jobs and Ending Offshoring
Act. While a majority of this body—53
Senators—voted to begin debate on the
bill, we were not able to overcome a fil-
ibuster to have a chance to consider
and pass this legislation. I am sorry we
were not able to pass the bill last year,
and I will do my best to bring it up for
a vote in this new Congress.

Mr. President, keeping jobs in Amer-
ica and providing a level playing field
for American manufacturing should
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not be a Democratic or a Republican
issue. We all serve here in the Senate
to represent the interests of our con-
stituents, and our constituents want us
to keep these good-paying manufac-
turing jobs in America. I hope that all
of our colleagues will join me in pass-
ing the Offshoring Prevention Act to
do just that.

By Mr. INOUYE (for himself, Mr.
ROCKEFELLER, Mr. KERRY, Ms.
SNOWE, and Mr. NELSON of Flor-
ida):

S. 46. A bill to reauthorize the Coral
Reef Conservation Act of 2000, and for
other purposes; to the Committee on

Commerce, Science, and Transpor-
tation.
Mr. INOUYE. Mr. President, I am

pleased to introduce the Coral Reef
Conservation Amendments Act, which
I also introduced in the 111th Congress.
This critical bill reauthorizes and
strengthens the Coral Reef Conserva-
tion Act of 2000, a program that I was
pleased to originally sponsor in the
106th Congress establishing the Coral
Reef Conservation Program at the Na-
tional Oceanic and Atmospheric Ad-
ministration, NOAA.

Coral reefs are among the oldest and
most economically and biologically im-
portant ecosystems in the world. They
provide habitat for more than one mil-
lion diverse aquatic species, a natural
barrier for protection from coastal
storms and erosion, and are a potential
source of treatment for many of the
world’s diseases. From a commerce
perspective, reef-supported tourism is a
$30 billion industry worldwide, and the
commercial value of United States
fisheries from coral reefs is more than
$100 million.

However, our coral reef ecosystems
face many threats including pollution,
climate change and coral bleaching,
and overfishing to name a few. Coral
reefs cover only one-tenth of one per-
cent of the ocean floor, yet provide
habitat for more than twenty-five per-
cent of all marine species.

The original Coral Reef Conservation
Act of 2000 recognized the need to pre-
serve, sustain and restore the condition
of these valuable coral reef ecosystems.
The Coral Reef Conservation Amend-
ments Act of 2011 would strengthen
NOAA’s ability to comprehensively ad-
dress threats to coral reefs and em-
power the agency with tools to ensure
that damage to our coral reef eco-
systems is prevented or effectively
mitigated. It also establishes con-
sistent practices for maintaining data,
products, and information, and pro-
motes the widespread availability and
dissemination of that environmental
information.

Finally, the bill allows the Secretary
to further develop partnerships with
foreign governments and international
organizations—partnerships that are
critical not only to the understanding
of our coral reef ecosystems, but also
to their protection and restoration.

Thank you and I would urge you to
support this important legislation to

CONGRESSIONAL RECORD — SENATE

continue supporting NOAA’s leadership
role in coral reef conservation.

Mr. President, I ask unanimous con-
sent that the text of the bill be printed
in the RECORD.

There being no objection, the text of
the bill was ordered to be printed in
the RECORD, as follows:

S. 46

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as
the ‘“‘Coral Reef Conservation Amendments
Act of 20117,

(b) TABLE OF CONTENTS.—The table of con-
tents for this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Amendment of Coral Reef Conserva-
tion Act of 2000.

. Purposes.

. National coral reef action strategy.

Sec. 5. Coral reef conservation program.

Sec. 6. Coral reef conservation fund.

Sec. 3
4
5
6
Sec. 7. Agreements; redesignations.
8
9
1
1

Sec.

Sec. 8. Emergency assistance.

Sec. 9. National program.

Sec. 10. Study of trade in corals.

Sec. 11. International coral reef conserva-
tion activities.

Community-based planning grants.

Vessel grounding inventory.

Prohibited activities.

Destruction of coral reefs.

Enforcement.

Permits.

Regional, State, and Territorial co-
ordination.

Regulations.

Effectiveness and assessment report.

Authorization of appropriations.

Sec. 22. Judicial review.

Sec. 23. Definitions.

SEC. 2. AMENDMENT OF CORAL REEF CONSERVA-

TION ACT OF 2000.

Except as otherwise expressly provided,
whenever in this Act an amendment or re-
peal is expressed in terms of an amendment
to or repeal of a section or other provision,
the reference shall be considered to be made
to a section or other provision of the Coral
Reef Conservation Act of 2000 (16 U.S.C. 6401
et seq.).

SEC. 3. PURPOSES.

Section 202 (16 U.S.C. 6401) is amended to
read as follows:
“SEC. 202. PURPOSES.

““The purposes of this Act are—

‘(1) to preserve, sustain, and restore the
condition of coral reef ecosystems;

‘(2) to promote the wise management and
sustainable use of coral reef ecosystems to
benefit local communities, the Nation, and
the world;

‘“(3) to develop sound scientific informa-
tion on the condition of coral reef eco-
systems and the threats to such ecosystems;

‘“(4) to assist in the preservation of coral
reef ecosystems by supporting conservation
programs, including projects that involve af-
fected local communities and nongovern-
mental organizations;

““(5) to provide financial resources for those
programs and projects;

‘“(6) to establish a formal mechanism for
collecting and allocating monetary dona-
tions from the private sector to be used for
coral reef conservation projects; and

‘“(7T) to provide mechanisms to prevent and
minimize damage to coral reefs.”’.

SEC. 4. NATIONAL CORAL REEF ACTION STRAT-
EGY.

Section 203 (16 U.S.C. 6402) is amended to

read as follows:

Sec. 12.
Sec. 13.
Sec. 14.
Sec. 15.
Sec. 16.
Sec. 17.
Sec. 18.

Sec. 19.
Sec. 20.
Sec. 21.
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‘‘(a) IN GENERAL.—Not later than 180 days
after the date of the enactment of the Coral
Reef Conservation Amendments Act of 2011,
the Secretary shall submit to the Senate
Committee on Commerce, Science, and
Transportation and to the House of Rep-
resentatives Committee on Natural Re-
sources and publish in the Federal Register a
national coral reef ecosystem action strat-
egy, consistent with the purposes of this
title. The Secretary shall periodically review
and revise the strategy as necessary. In de-
veloping this national strategy, the Sec-
retary may consult the Coral Reef Task
Force established under Executive Order
13089 (June 11, 1998).

‘“(b) GOALS AND OBJECTIVES.—The action
strategy shall include a statement of goals
and objectives as well as an implementation
plan, including a description of the funds ob-
ligated each fiscal year to advance coral reef
conservation. The action strategy and imple-
mentation plan shall include discussion of—

‘(1) coastal uses and management, includ-
ing land-based sources of pollution;

‘(2) climate change;

‘(3) water and air quality;

‘(4 mapping and information manage-
ment;

‘“(6) research, monitoring, and assessment;

‘(6) international and regional issues;

‘(7 outreach and education;

‘“(8) local strategies developed by the
States or Federal agencies, including re-
gional fishery management councils; and

‘“(9) conservation.”.

SEC. 5. CORAL REEF CONSERVATION PROGRAM.

(a) IN GENERAL.—Section 204 (16 U.S.C.
6403) is amended—

(1) by striking ‘‘Secretary, through the Ad-
ministrator and” in subsection (a) and in-
serting ‘‘Secretary,’’;

(2) by striking subsection (c¢) and inserting
the following:

‘‘(¢) ELIGIBILITY.—Any natural resource
management authority of a State or other
government authority with jurisdiction over
coral reef ecosystems, or whose activities di-
rectly or indirectly affect coral reef eco-
systems, or educational or nongovernmental
institutions with demonstrated expertise in
the conservation of coral reef ecosystems,
may submit a coral conservation proposal to
the Secretary under subsection (e).”’;

(3) by striking ‘“‘GEOGRAPHIC AND BIOLOGI-
CAL’’ in the heading for subsection (d) and in-
serting ‘“PROJECT’’;

(4) by striking paragraph (3) of subsection
(d) and inserting the following:

‘“(3) Remaining funds shall be awarded
for—

‘“(A) projects (with priority given to com-
munity-based local action strategies) that
address emerging priorities or threats, in-
cluding international and territorial prior-
ities, or threats identified by the Secretary;
and

‘“(B) other appropriate projects, as deter-
mined by the Secretary, including moni-
toring and assessment, research, pollution
reduction, education, and technical sup-
port.”;

(5) by striking subsection (g) and inserting
the following:

‘‘(g) CRITERIA FOR APPROVAL.—The Sec-
retary may not approve a project proposal
under this section unless the project is con-
sistent with the coral reef action strategy
under section 203 and will enhance the con-
servation of coral reef ecosystems nationally
or internationally by—

‘(1) implementing coral conservation pro-
grams which promote sustainable develop-
ment and ensure effective, long-term con-
servation of coral reef ecosystems and bio-
diversity;
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‘“(2) addressing the conflicts arising from
the use of environments near coral reef eco-
systems or from the use of corals, species as-
sociated with coral reef ecosystems, and
coral products;

‘(3) enhancing compliance with laws that
prohibit or regulate the taking of coral prod-
ucts or species associated with coral reef
ecosystems or regulate the use and manage-
ment of coral reef ecosystems;

‘“(4) developing sound scientific informa-
tion on the condition of coral reef eco-
systems or the threats to such ecosystems
and their biodiversity, including factors that
cause coral disease, ocean acidification, and
bleaching;

‘(6) promoting and assisting the imple-
mentation of cooperative coral reef eco-
system conservation projects that involve af-
fected local communities, nongovernmental
organizations, or others in the private sec-
tor;

‘(6) 1increasing public knowledge and
awareness of coral reef ecosystems and
issues regarding their long-term conserva-
tion, including how they function to protect
coastal communities;

‘(7 mapping the location, distribution,
and biodiversity of coral reef ecosystems;

‘“(8) developing and implementing tech-
niques to monitor and assess the status and
condition of coral reef ecosystems and bio-
diversity;

‘“(9) developing and implementing cost-ef-
fective methods to restore degraded coral
reef ecosystems and biodiversity;

‘“(10) responding to, or taking action to
help mitigate the effects of, coral disease,
ocean acidification, and bleaching events;

“‘(11) promoting activities designed to pre-
vent or minimize damage to coral reef eco-
systems, including the promotion of eco-
logically sound navigation and anchorages;
or

‘(12) promoting and assisting entities to
work with local communities, and all appro-
priate governmental and nongovernmental
organizations, to support community-based
planning and management initiatives for the
protection of coral reef systems.”’; and

(6) by striking ‘‘coral reefs’ in subsection
(j) and inserting ‘‘coral reef ecosystems’’.

(b) CONFORMING AMENDMENTS.—Sub-
sections (b), (d), (e), (f), (h), (), and (j) of sec-
tion 204 (16 U.S.C. 6403) are each amended by
striking ‘‘Administrator’ each place it ap-
pears and inserting ‘‘Secretary’’.

SEC. 6. CORAL REEF CONSERVATION FUND.

Section 205 (16 U.S.C. 6404) is amended—

(1) by striking subsection (a) and inserting
the following:

‘“‘(a) FUND.—The Secretary may enter into
agreements with mnonprofit organizations
promoting coral reef ecosystem conservation
by authorizing such organizations to receive,
hold, and administer funds received pursuant
to this section. Such organizations shall in-
vest, reinvest, and otherwise administer the
funds and maintain such funds and any in-
terest or revenues earned in a separate inter-
est-bearing account (referred to in section
219(a) as the Fund) established by such orga-
nizations solely to support partnerships be-
tween the public and private sectors that
further the purposes of this title and are con-
sistent with the national coral reef action
strategy under section 203.”’;

(2) by striking ‘‘the grant program’’ in sub-
section (c¢) and inserting ‘‘any grant pro-
gram’’; and

(3) by striking ‘“‘Administrator’” in sub-
sections (¢) and (d) and inserting ‘‘Sec-
retary’’.

SEC. 7. AGREEMENTS; REDESIGNATIONS.

The Act (16 U.S.C. 6401 et seq.) is amend-
ed—

(1) by redesignating section 206 (16 U.S.C.
6405) as section 207;
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(2) by redesignating section 207 (16 U.S.C.
6406) as section 208;

(3) by redesignating section 208 (16 U.S.C.
6407) as section 218;

(4) by redesignating section 209 (16 U.S.C.
6408) as section 219;

(5) by redesignating section 210 (16 U.S.C.
6409) as section 221; and

(6) by inserting after section 205 (16 U.S.C.
6404) the following:

“SEC. 206. AGREEMENTS.

‘‘(a) IN GENERAL.—The Secretary may exe-
cute and perform such contracts, leases,
grants, cooperative agreements, or other
transactions as may be necessary to carry
out the purposes of this title.

“(b) COOPERATIVE AGREEMENTS.—In addi-
tion to the general authority provided by
subsection (a), the Secretary may enter into,
extend, or renegotiate agreements with uni-
versities and research centers with national
or regional coral reef research institutes to
conduct ecological research and monitoring
explicitly aimed at building capacity for
more effective resource management. Pursu-
ant to any such agreements these institutes
shall—

‘(1) collaborate directly with govern-
mental resource management agencies, non-
profit organizations, and other research or-
ganizations;

‘(2) build capacity within resource man-
agement agencies to establish research pri-
orities, plan interdisciplinary research
projects and make effective use of research
results; and

‘“(3) conduct public education and aware-
ness programs for policy makers, resource
managers, and the general public on coral
reef ecosystems, best practices for coral reef
and ecosystem management and conserva-
tion, their value, and threats to their sus-
tainability.

““(c) USE OF OTHER AGENCIES’ RESOURCES.—
For purposes related to the conservation,
preservation, protection, restoration, or re-
placement of coral reefs or coral reef eco-
systems and the enforcement of this title,
the Secretary is authorized to use, with their
consent and with or without reimbursement,
the land, services, equipment, personnel, and
facilities of any Department, agency, or in-
strumentality of the United States, or of any
State, local government, tribal government,
Territory or possession, or of any political
subdivision thereof, or of any foreign govern-
ment or international organization.

“(d) AUTHORITY To UTILIZE
FUNDS.—

‘(1) Except as provided in paragraph (2),
the Secretary may apply for, accept, and ob-
ligate research grant funding from any Fed-
eral source operating competitive grant pro-
grams where such funding furthers the pur-
pose of this title.

‘(2) The Secretary may not apply for, ac-
cept, or obligate any grant funding under
paragraph (1) for which the granting agency
lacks authority to grant funds to Federal
agencies, or for any purpose or subject to
conditions that are prohibited by law or reg-
ulation.

‘“(3) Appropriated funds may be used to
satisfy a requirement to match grant funds
with recipient agency funds, except that no
grant may be accepted that requires a com-
mitment in advance of appropriations.

‘“(4) Funds received from grants shall be
deposited in the National Oceanic and At-
mospheric Administration account for the
purpose for which the grant was awarded.

‘‘(e) TRANSFER OF FUNDS.—Under an agree-
ment entered into pursuant to subsection
(a), and subject to the availability of funds,
the Secretary may transfer funds to, and
may accept transfers of funds from, Federal
agencies, instrumentalities and laboratories,
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State and local governments, Indian tribes
(as defined in section 4 of the Indian Self-De-
termination and Educational Assistance Act
(25 U.S.C. 450(b)), organizations and associa-
tions representing Native Americans, native
Hawaiians, and Native Pacific Islanders, edu-
cational institutions, nonprofit organiza-
tions, commercial organizations, and other
public and private persons or entities, except
that no more than 5 percent of funds appro-
priated to carry out this section may be
transferred. The 5 percent limitation shall
not apply to section 204 or section 210.”".

SEC. 8. EMERGENCY ASSISTANCE.

Section 207 (formerly 16 U.S.C. 6405), as re-
designated by section 7 of this Act, is amend-
ed to read as follows:

“SEC. 207. EMERGENCY ASSISTANCE.

‘“The Secretary, in cooperation with the
Federal Emergency Management Agency, as
appropriate, may provide assistance to any
State, local, or territorial government agen-
cy with jurisdiction over coral reef eco-
systems to address any unforeseen or dis-
aster-related circumstance pertaining to
coral reef ecosystems.”’.

SEC. 9. NATIONAL PROGRAM.

Section 208 (formerly 16 U.S.C. 6406), as re-
designated by section 7 of this Act, is amend-
ed to read as follows:

“SEC. 208. NATIONAL PROGRAM.

‘“‘(a) IN GENERAL.—Subject to the avail-
ability of appropriations, the Secretary may
conduct activities, including with local,
State, regional, or international programs
and partners, as appropriate, to conserve
coral reef ecosystems, that are consistent
with this title, the National Marine Sanc-
tuaries Act, the Coastal Zone Management
Act of 1972, the Magnuson-Stevens Fishery
Conservation and Management Act, the En-
dangered Species Act of 1973, and the Marine
Mammal Protection Act of 1972.

‘“(b) AUTHORIZED ACTIVITIES.—Activities
authorized under subsection (a) include—

‘(1) mapping, monitoring, assessment, res-
toration, socioeconomic and scientific re-
search that benefit the understanding, sus-
tainable use, biodiversity, and long-term
conservation of coral reef ecosystems;

‘“(2) enhancing public awareness, edu-
cation, understanding, and appreciation of
coral reef ecosystems;

“(3) removing, and providing assistance to
States in removing, abandoned fishing gear,
marine debris, and abandoned vessels from
coral reef ecosystems to conserve living ma-
rine resources;

‘“(4) responding to incidents and events
that threaten and damage coral reef eco-
systems;

‘() conservation and management of coral
reef ecosystems;

‘(6) centrally archiving, managing, and
distributing data sets and providing coral
reef ecosystem assessments and services to
the general public with local, regional, or
international programs and partners; and

“(7) activities designed to prevent or mini-
mize damage to coral reef ecosystems, in-
cluding those activities described in section
212 of this title.

‘“(c) DATA ARCHIVE, ACCESS, AND AVAIL-
ABILITY.—The Secretary, in coordination
with similar efforts at other Departments
and agencies shall provide for the long-term
stewardship of environmental data, products,
and information via data processing, storage,
and archive facilities pursuant to this title.
The Secretary may—

‘(1) archive environmental data collected
by Federal, State, local agencies, and tribal
organizations and federally funded research;

‘(2) promote widespread availability and
dissemination of environmental data and in-
formation through full and open access and
exchange to the greatest extent possible, in-
cluding in electronic format on the Internet;
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‘(3) develop standards, protocols, and pro-
cedures for sharing Federal data with State
and local government programs and the pri-
vate sector or academia; and

‘“(4) develop metadata standards for coral
reef ecosystems in accordance with Federal
Geographic Data Committee guidelines.

‘(d) EMERGENCY RESPONSE, STABILIZATION,
AND RESTORATION.—

‘(1) ESTABLISHMENT OF ACCOUNT.—The Sec-
retary shall establish an account (to be
called the Emergency Response, Stabiliza-
tion, and Restoration Account) in the Dam-
age Assessment Restoration Revolving Fund
established by the Department of Commerce
Appropriations Act, 1991 (33 U.S.C. 2706 note),
for implementation of this subsection for
emergency actions. Amounts appropriated
for the Account under section 219, and funds
authorized by sections 213(d)(1)(C)(ii) and
214(f)(3)(B), shall be deposited into the Ac-
count and made available for use by the Sec-
retary as specified in sections 213 and 214.

‘“(2) DEPOSIT AND INVESTMENT OF CERTAIN
FUNDS.— Any amounts received by the
United States pursuant to sections
213(d)(1)(C)(ii) and 212(f)(3)(B) shall be depos-
ited into the Emergency Response, Stabiliza-
tion and Restoration Account established
under paragraph (1). The Secretary of Com-
merce may request the Secretary of the
Treasury to invest such portion of the Dam-
age Assessment Restoration Revolving Fund
as is not, in the judgment of the Secretary of
Commerce, required to meet the current
needs of the fund. Such investments shall be
made by the Secretary of the Treasury in
public debt securities, with maturities suit-
able to the needs of the fund, as determined
by the Secretary of Commerce and bearing
interest at rates determined by the Sec-
retary of the Treasury, taking into consider-
ation current market yields on outstanding
marketable obligations of the United States
of comparable maturity. Interest earned by
such investments shall be available for use
by the Secretary without further appropria-
tion and remain available until expended.”.
SEC. 10. STUDY OF TRADE IN CORALS.

(a) IN GENERAL.—The Secretary of Com-
merce, in consultation with the Secretary of
the Interior, shall conduct a study on the
economic, social, and environmental values
and impacts of the United States market in
corals and coral products.

(b) CONTENTS.—The study shall—

(1) assess the economic and other values of
the United States market in coral and coral
products, including import and export trade;

(2) identify primary coral species used in
the coral and coral product trade and loca-
tions of wild harvest;

(3) assess the environmental impacts asso-
ciated with wild harvest of coral;

(4) assess the effectiveness of current pub-
lic and private programs aimed at promoting
conservation in the coral and coral product
trade;

(5) identify economic and other incentives
for coral reef conservation as part of the
coral and coral product trade; and

(6) identify additional actions, if nec-
essary, to ensure that the United States
market in coral and coral products does not
contribute to the degradation of coral reef
ecosystems.

(c) REPORT.—Not later than 30 months
after the date of enactment of this Act, the
Secretary shall submit to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Natural Resources a report of
the study.

(d) AUTHORIZATION OF APPROPRIATIONS.—
There are authorized to be appropriated to
the Secretary to carry out this section
$100,000.
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SEC. 11. INTERNATIONAL CORAL REEF CON-

SERVATION ACTIVITIES.

The Act (16 U.S.C. 6401 et seq.) is amended
by inserting after section 208, as redesig-
nated by section 7 of this Act, the following:
“SEC. 209. INTERNATIONAL CORAL REEF CON-

SERVATION ACTIVITIES.

“‘(a) INTERNATIONAL CORAL REEF CONSERVA-
TION ACTIVITIES.—

(1) IN GENERAL.—The Secretary shall
carry out international coral reef conserva-
tion activities consistent with the purposes
of this Act with respect to coral reef eco-
systems in waters outside the United States
jurisdiction. The Secretary shall develop and
implement an international coral reef eco-
system strategy pursuant to subsection (b).

‘“(2) COORDINATION.—In carrying out this
subsection, the Secretary shall consult with
the Secretary of State, the Administrator of
the Agency for International Development,
the Secretary of the Interior, and other rel-
evant Federal agencies, and relevant United
States stakeholders, and shall take into ac-
count coral reef ecosystem conservation ini-
tiatives of other nations, international
agreements, and intergovernmental and non-
governmental organizations so as to provide
effective cooperation and efficiencies in
international coral reef conservation. The
Secretary may consult with the Coral Reef
Task Force in carrying out this subsection.

“(b) INTERNATIONAL CORAL REEF Eco-
SYSTEM STRATEGY.—

‘(1) IN GENERAL.—Not later than 1 year
after the date of enactment of the Coral Reef
Conservation Amendments Act of 2011, the
Secretary shall submit to the Senate Com-
mittee on Commerce, Science, and Transpor-
tation and the House of Representatives
Committee on Natural Resources, and pub-
lish in the Federal Register, an international
coral reef ecosystem strategy, consistent
with the purposes of this Act and the na-
tional strategy required pursuant to section
203(a). The Secretary shall periodically re-
view and revise this strategy as necessary.

‘“(2) CONTENTS.—The strategy developed by
the Secretary under paragraph (1) shall—

‘“(A) identify coral reef ecosystems
throughout the world that are of high value
for United States marine resources, that sup-
port high-seas resources of importance to the
United States such as fisheries, or that sup-
port other interests of the United States;

‘(B) summarize existing activities by Fed-
eral agencies and entities described in sub-
section (a)(2) to address the conservation of
coral reef ecosystems identified pursuant to
subparagraph (A);

““(C) establish goals, objectives, and spe-
cific targets for conservation of priority
international coral reef ecosystems;

‘(D) describe appropriate activities to
achieve the goals and targets for inter-
national coral reef conservation, in par-
ticular those that leverage activities already
conducted under this Act;

‘(E) develop a plan to coordinate imple-
mentation of the strategy with entities de-
scribed in subsection (a)(2) in order to lever-
age current activities under this Act and
other conservation efforts globally;

“(F) identify appropriate partnerships,
grants, or other funding and technical assist-
ance mechanisms to carry out the strategy;
and

‘“(G) develop criteria for prioritizing part-
nerships under subsection (c).

“(c) INTERNATIONAL CORAL REEF EKEco-
SYSTEM PARTNERSHIPS.—

‘(1) IN GENERAL.—The Secretary shall es-
tablish an international coral reef ecosystem
partnership program to provide support, in-
cluding funding and technical assistance, for
activities that implement the strategy de-
veloped pursuant to subsection (b).
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‘“(2) MECHANISMS.—The Secretary shall
provide such support through existing au-
thorities, working in collaboration with the
entities described in subsection (a)(2).

‘(3) AGREEMENTS.—The Secretary may exe-
cute and perform such contracts, leases,
grants, cooperative agreements, or other
transactions as may be necessary to carry
out the purposes of this section.

‘“(49) TRANSFER OF FUNDS.—To implement
this section and subject to the availability of
funds, the Secretary may transfer funds to a
foreign government or international organi-
zation, and may accept transfers of funds
from such entities, except that no more than
5 percent of funds appropriated to carry out
this section may be transferred.

() CRITERIA FOR APPROVAL.—The Sec-
retary may not approve a partnership pro-
posal under this section unless the partner-
ship is consistent with the international
coral reef conservation strategy developed
pursuant to subsection (b), and meets the
criteria specified in that strategy.”.

SEC. 12. COMMUNITY-BASED PLANNING GRANTS.

The Act (16 U.S.C. 6401 et seq.) is amended
by inserting after section 209, as added by
section 11 of this Act, the following:

“SEC. 210. COMMUNITY-BASED PLANNING
GRANTS.

‘“(a) IN GENERAL.—The Secretary may
make grants to entities that have received
grants under section 204 to provide addi-
tional funds to such entities to work with
local communities and through appropriate
Federal and State entities to prepare and im-
plement plans for the increased protection of
coral reef areas identified by the community
and scientific experts as high priorities for
focused attention. The plans shall—

‘(1) support attainment of 1 or more of the
criteria described in section 204(g);

‘(2) be developed at the community level;

¢“(3) utilize watershed-based approaches;

‘“(4) provide for coordination with Federal
and State experts and managers; and

‘“(6) build upon local approaches, strate-
gies, or models, including traditional or is-
land-based resource management concepts.

“(b) TERMS AND CONDITIONS.—The provi-
sions of subsections (b), (d), (f), and (h) of
section 204 apply to grants under subsection
(a), except that, for the purpose of applying
section 204(b)(1) to grants under this section,
‘75 percent’ shall be substituted for ‘50 per-
cent’.”.

SEC. 13. VESSEL GROUNDING INVENTORY.

The Act (16 U.S.C. 6401 et seq.) is amended
by inserting after section 210, as added by
section 12 of this Act, the following:

“SEC. 211. VESSEL GROUNDING INVENTORY.

‘“‘(a) IN GENERAL.—The Secretary may
maintain an inventory of all vessel ground-
ing incidents involving coral reefs, including
a description of—

‘(1) the impacts to affected coral reef eco-
systems;

‘“(2) vessel and ownership information, if
available;

‘“(3) the estimated cost of removal, mitiga-
tion, or restoration;

‘‘(4) the response action taken by the
owner, the Secretary, the Commandant of
the Coast Guard, or other Federal or State
agency representatives;

‘() the status of the response action, in-
cluding the dates of vessel removal and miti-
gation or restoration and any actions taken
to prevent future grounding incidents; and

¢(6) recommendations for additional navi-
gational aids or other mechanisms for pre-
venting future grounding incidents.

“(b) IDENTIFICATION OF AT-RISK REEFS.—
The Secretary may—

‘(1) use information from any inventory
maintained under subsection (a) or any other
available information source to identify
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coral reef ecosystems that have a high inci-
dence of vessel impacts, including
groundings and anchor damage;

‘(2) identify appropriate measures, includ-
ing the acquisition and placement of aids to
navigation, moorings, designated anchorage
areas, fixed anchors and other devices, to re-
duce the likelihood of such impacts; and

‘“(3) develop a strategy and timetable to
implement such measures, including cooper-
ative actions with other government agen-
cies and non-governmental partners.’.

SEC. 14. PROHIBITED ACTIVITIES.

(a) IN GENERAL.—The Act (16 U.S.C. 6401 et
seq.) is amended by inserting after section
211, as added by section 13 of this Act, the
following:

“SEC. 212. PROHIBITED ACTIVITIES AND SCOPE
OF PROHIBITIONS.

‘“(a) PROVISIONS AS COMPLEMENTARY.—The
provisions of this section are in addition to,
and shall not affect the operation of, other
Federal, State, or local laws or regulations
providing protection to coral reef eco-
systems.

‘“(b) DESTRUCTION, LoOSS, TAKING, OR IN-
JURY.—

‘(1 IN GENERAL.—Except as provided in
paragraph (2), it is unlawful for any person
to destroy, take, cause the loss of, or injure
any coral reef or any component thereof.

‘(2) EXCEPTIONS.—The destruction, loss,
taking, or injury of a coral reef or any com-
ponent thereof is not unlawful if it—

““(A) was caused by the use of fishing gear
used in a manner permitted under the Mag-
nuson-Stevens Fishery Conservation and
Management Act (16 U.S.C. 1801 et seq.) or
other Federal or State law;

‘“(B) was caused by an activity that is au-
thorized or allowed by Federal or State law
(including lawful discharges from vessels,
such as graywater, cooling water, engine ex-
haust, ballast water, or sewage from marine
sanitation devices), unless the destruction,
loss, or injury resulted from actions such as
vessel groundings, vessel scrapings, anchor
damage, excavation not authorized by Fed-
eral or State permit, or other similar activi-
ties;

‘(C) was the necessary result of bona fide
marine scientific research (including marine
scientific research activities approved by
Federal, State, or local permits), other than
excessive sampling or collecting, or actions
such as vessel groundings, vessel scrapings,
anchor damage, excavation, or other similar
activities;

‘(D) was caused by a Federal Government
agency—

‘(i) during—

“(I) an emergency that posed an unaccept-
able threat to human health or safety or to
the marine environment;

““(IT) an emergency that posed a threat to
national security; or

“(III) an activity necessary for law en-
forcement or search and rescue; and
could not reasonably be avoided; or

‘“‘(E) was caused by an action taken by the
master of the vessel in an emergency situa-
tion to ensure the safety of the vessel or to
save a life at sea.

“(c) INTERFERENCE WITH ENFORCEMENT.—It
is unlawful for any person to interfere with
the enforcement of this title by—

‘(1) refusing to permit any officer author-
ized to enforce this title to board a vessel
(other than a vessel operated by the Depart-
ment of Defense or United States Coast
Guard) subject to such person’s control for
the purposes of conducting any search or in-
spection in connection with the enforcement
of this title;

‘“(2) resisting, opposing, impeding, intimi-
dating, harassing, bribing, interfering with,
or forcibly assaulting any person authorized

CONGRESSIONAL RECORD — SENATE

by the Secretary to implement this title or
any such authorized officer in the conduct of
any search or inspection performed under
this title; or

‘“(3) submitting false information to the
Secretary or any officer authorized to en-
force this title in connection with any search
or inspection conducted under this title.

““(d) VIOLATIONS OF TITLE, PERMIT, OR REG-
ULATION.—It is unlawful for any person to
violate any provision of this title, any per-
mit issued pursuant to this title, or any reg-
ulation promulgated pursuant to this title.

‘“(e) POSSESSION AND DISTRIBUTION.—It is
unlawful for any person to possess, sell, de-
liver, carry, transport, or ship by any means
any coral taken in violation of this title.”’.

(b) EMERGENCY ACTION REGULATIONS.—The
Secretary of Commerce shall initiate a rule-
making proceeding to prescribe the cir-
cumstances and conditions under which the
exception in section 212(b)(2)(E) of the Coral
Reef Conservation Act of 2000, as amended by
subsection (a), applies and shall issue a final
rule pursuant to that rulemaking as soon as
practicable but not later than 1 year after
the date of enactment of this Act. Nothing in
this subsection shall be construed to require
the issuance of such regulations before the
exception provided by that section is in ef-
fect.

SEC. 15. DESTRUCTION OF CORAL REEFS.

The Act (16 U.S.C. 6401 et seq.) is amended
by inserting after section 212, as added by
section 14 of this Act, the following:

“SEC. 213. DESTRUCTION, LOSS, OR TAKING OF,
OR INJURY TO, CORAL REEFS.

“‘(a) LIABILITY.—

‘(1) LIABILITY TO THE UNITED STATES.—EX-
cept as provided in subsection (f), all persons
who engage in an activity that is prohibited
under subsections (b) or (d) of section 212, or
create an imminent risk thereof, are liable,
jointly and severally, to the United States
for an amount equal to the sum of—

‘“(A) response costs and damages resulting
from the destruction, loss, taking, or injury,
or imminent risk thereof, including damages
resulting from the response actions;

‘(B) costs of seizure, forfeiture, storage,
and disposal arising from liability under this
section; and

‘“(C) interest on that amount calculated in
the manner described in section 1005 of the
0Oil Pollution Act of 1990 (33 U.S.C. 2705).

¢“(2) LIABILITY IN REM.—

‘“(A) Any vessel used in an activity that is
prohibited under subsection (b) or (d) of sec-
tion 212, or creates an imminent risk thereof,
shall be liable in rem to the United States
for an amount equal to the sum of—

‘(i) response costs and damages resulting
from such destruction, loss, or injury, or im-
minent risk thereof, including damages re-
sulting from the response actions;

““(ii) costs of seizure, forfeiture, storage,
and disposal arising from liability under this
section; and

‘‘(iii) interest on that amount calculated in
the manner described in section 1005 of the
0Oil Pollution Act of 1990 (33 U.S.C. 2705).

‘(B) The amount of liability shall con-
stitute a maritime lien on the vessel and
may be recovered in an action in rem in any
district court of the United States that has
jurisdiction over the vessel.

‘“(3) DEFENSES.—A person or vessel is not
liable under this subsection if that person or
vessel establishes that the destruction, loss,
taking, or injury was caused solely by an act
of God, an act of war, or an act or omission
of a third party (other than an employee or
agent of the defendant or one whose act or
omission occurs in connection with a con-
tractual relationship, existing directly or in-
directly with the defendant), and the person
or master of the vessel acted with due care.
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“(4) NO LIMIT TO LIABILITY.—Nothing in
sections 30501 through 30512 or section 30706
of title 46, United States Code, shall limit 1li-
ability to any person under this title.

‘“(b) RESPONSE ACTIONS AND DAMAGE AS-
SESSMENT.—

‘(1 RESPONSE ACTIONS.—The Secretary
may undertake or authorize all necessary ac-
tions to prevent or minimize the destruction,
loss, or taking of, or injury to, coral reefs, or
components thereof, or to minimize the risk
or imminent risk of such destruction, loss,
or injury.

¢(2) DAMAGE ASSESSMENT.—

‘“(A) The Secretary shall assess damages
(as defined in section 221(8)) to coral reefs
and shall consult with State officials regard-
ing response and damage assessment actions
undertaken for coral reefs within State wa-
ters.

‘“(B) There shall be no double recovery
under this chapter for coral reef damages, in-
cluding the cost of damage assessment, for
the same incident.

‘‘(c) COMMENCEMENT OF CIVIL ACTION FOR
RESPONSE COSTS AND DAMAGES.—

‘(1) COMMENCEMENT.—The Attorney Gen-
eral, upon the request of the Secretary, may
commence a civil action against any person
or vessel that may be liable under subsection
(a) of this section for response costs, seizure,
forfeiture, storage, or disposal costs, and
damages, and interest on that amount cal-
culated in the manner described in section
1005 of the Oil Pollution Act of 1990 (33 U.S.C.
2705). The Secretary, acting as trustee for
coral reefs for the United States, shall sub-
mit a request for such an action to the At-
torney General whenever a person or vessel
may be liable for such costs or damages.

‘“(2) VENUE IN CIVIL ACTIONS.—A civil action
under this title may be brought in the
United States district court for any district
in which—

‘“(A) the defendant is located, resides, or is
doing business, in the case of an action
against a person;

‘(B) the vessel is located, in the case of an
action against a vessel;

‘(C) the destruction, loss, or taking of, or
injury to a coral reef, or component thereof,
occurred or in which there is an imminent
risk of such destruction, loss, or injury; or

‘(D) where some or all of the coral reef or
component thereof that is the subject of the
action is not within the territory covered by
any United States district court, such action
may be brought either in the United States
district court for the district closest to the
location where the destruction, loss, injury,
or risk of injury occurred, or in the United
States District Court for the District of Co-
lumbia.

*“(d) USE OF RECOVERED AMOUNTS.—

‘(1) IN GENERAL.—AnNy costs, including re-
sponse costs and damages recovered by the
Secretary under this section shall—

‘““(A) be deposited into an account or ac-
counts in the Damage Assessment Restora-
tion Revolving Fund established by the De-
partment of Commerce Appropriations Act,
1991 (33 U.S.C. 2706 note), or the Natural Re-
source Damage Assessment and Restoration
Fund established by the Department of the
Interior and Related Agencies Appropria-
tions Act, 1992 (43 U.S.C. 1474b), as appro-
priate given the location of the violation;

‘““(B) be available for use by the Secretary
without further appropriation and remain
available until expended; and

“(C) be for use, as the Secretary considers
appropriate—

‘(i) to reimburse the Secretary or any
other Federal or State agency that con-
ducted activities under subsection (a) or (b)
of this section for costs incurred in con-
ducting the activity;
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‘‘(ii) to be transferred to the Emergency
Response, Stabilization and Restoration Ac-
count established under section 208(d) to re-
imburse that account for amounts used for
authorized emergency actions; and

‘“(iii) after reimbursement of such costs, to
restore, replace, or acquire the equivalent of
any coral reefs, or components thereof, in-
cluding the reasonable costs of monitoring,
or to minimize or prevent threats of equiva-
lent injury to, or destruction of coral reefs,
or components thereof.

‘‘(2) RESTORATION CONSIDERATIONS.—In de-
velopment of restoration alternatives under
paragraph (1)(C), the Secretary shall con-
sider State and territorial preferences and, if
appropriate, shall prioritize restoration
projects with geographic and ecological link-
ages to the injured resources.

‘‘(e) STATUTE OF LIMITATIONS.—An action
for response costs or damages under sub-
section (c) shall be barred unless the com-
plaint is filed within 3 years after the date
on which the Secretary completes a damage
assessment and restoration plan for the coral
reefs, or components thereof, to which the
action relates.

‘“(f) FEDERAL GOVERNMENT ACTIVITIES.—In
the event of threatened or actual destruction
of, loss of, or injury to a coral reef or compo-
nent thereof resulting from an incident
caused by a component of any Department or
agency of the United States Government, the
cognizant Department or agency shall sat-
isfy its obligations under this section by
promptly, in coordination with the Sec-
retary, taking appropriate actions to re-
spond to and mitigate the harm and restor-
ing or replacing the coral reef or components
thereof and reimbursing the Secretary for all
assessment costs.

*‘(g) UNIFORMED SERVICE OFFICERS AND EM-
PLOYEES.—No officer or employee of a uni-
formed service (as defined in section 101 of
title 10, United States Code) shall be held lia-
ble under this section, either in such officer’s
or employee’s personal or official capacity,
for any violation of section 212 occurring
during the performance of the officer’s or
employee’s official governmental duties.

“(h) CONTRACT EMPLOYEES.—No contract
employee of a uniformed service (as so de-
fined), serving as vessel master or crew
member, shall be liable under this section
for any violation of section 212 if that con-
tract employee—

‘(1) is acting as a contract employee of a
uniformed service under the terms of an op-
erating contract for a vessel owned by a uni-
formed service, or a time charter for pre-po-
sitioned vessels, special mission vessels, or
vessels exclusively transporting military
supplies and materials; and

¢“(2) is engaged in an action or actions over
which such employee has been given no dis-
cretion (e.g., anchoring or mooring at one or
more designated anchorages or buoys, or exe-
cuting specific operational elements of a spe-
cial mission activity), as determined by the
uniformed service controlling the contract.”.
SEC. 16. ENFORCEMENT.

The Act (16 U.S.C. 6401 et seq.) is amended
by inserting after section 213, as added by
section 15 of this Act, the following:

“SEC. 214. ENFORCEMENT.

‘‘(a) IN GENERAL.—The Secretary shall con-
duct enforcement activities to carry out this
title.

*“(b) POWERS OF AUTHORIZED OFFICERS.—

‘(1) IN GENERAL.—Any person who is au-
thorized to enforce this title may—

““(A) board, search, inspect, and seize any
vessel or other conveyance suspected of
being used to violate this title, any regula-
tion promulgated under this title, or any
permit issued under this title, and any equip-
ment, stores, and cargo of such vessel, except
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that such authority shall not exist with re-
spect to vessels owned or time chartered by
a uniformed service (as defined in section 101
of title 10, United States Code) as warships
or naval auxiliaries;

‘“(B) seize wherever found any component
of coral reef taken or retained in violation of
this title, any regulation promulgated under
this title, or any permit issued under this
title;

‘“(C) seize any evidence of a violation of
this title, any regulation promulgated under
this title, or any permit issued under this
title;

‘(D) execute any warrant or other process
issued by any court of competent jurisdic-
tion;

‘“(E) exercise any other lawful authority;
and

‘“(F) arrest any person, if there is reason-
able cause to believe that such person has
committed an act prohibited by section 212.

“(2) NAVAL AUXILIARY DEFINED.—In this
subsection, the term ‘naval auxiliary’ means
a vessel, other than a warship, that is owned
by or under the exclusive control of a uni-
formed service and used at the time of the
destruction, take, loss or injury for govern-
ment, non-commercial service, including
combat logistics force vessels, pre-positioned
vessels, special mission vessels, or vessels ex-
clusively used to transport military supplies
and materials.

““(c) CIvIL ENFORCEMENT AND PERMIT SANC-
TIONS.—

(1) CIVIL ADMINISTRATIVE PENALTY.—AnNy
person subject to the jurisdiction of the
United States who violates this title or any
regulation promulgated or permit issued
hereunder, shall be liable to the United
States for a civil administrative penalty of
not more than $200,000 for each such viola-
tion, to be assessed by the Secretary. Each
day of a continuing violation shall con-
stitute a separate violation. In determining
the amount of civil administrative penalty,
the Secretary shall take into account the na-
ture, circumstances, extent, and gravity of
the prohibited acts committed and, with re-
spect to the violator, the degree of culpa-
bility, and any history of prior violations,
and such other matters as justice may re-
quire. In assessing such penalty, the Sec-
retary may also consider information related
to the ability of the violator to pay.

‘“(2) PERMIT SANCTIONS.—For any person
subject to the jurisdiction of the United
States who has been issued or has applied for
a permit under this title, and who violates
this title or any regulation or permit issued
under this title, the Secretary may deny,
suspend, amend, or revoke in whole or in
part any such permit. For any person who
has failed to pay or defaulted on a payment
agreement of any civil penalty or criminal
fine or liability assessed pursuant to any
natural resource law administered by the
Secretary, the Secretary may deny, suspend,
amend or revoke in whole or in part any per-
mit issued or applied for under this title.

““(3) IMPOSITION OF CIVIL JUDICIAL PEN-
ALTIES.—Any person who violates any provi-
sion of this title, any regulation promul-
gated or permit issued thereunder, shall be
subject to a civil judicial penalty not to ex-
ceed $250,000 for each such violation. Each
day of a continuing violation shall con-
stitute a separate violation. The Attorney
General, upon the request of the Secretary,
may commence a civil action in an appro-
priate district court of the United States,
and such court shall have jurisdiction to
award civil penalties and such other relief as
justice may require. In determining the
amount of a civil penalty, the court shall
take into account the nature, circumstances,
extent, and gravity of the prohibited acts
committed and, with respect to the violator,
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the degree of culpability, any history of
prior violations, and such other matters as
justice may require. In imposing such pen-
alty, the district court may also consider in-
formation related to the ability of the viola-
tor to pay.

‘“(4) NOTICE.—No penalty or permit sanc-
tion shall be assessed under this subsection
until after the person charged has been given
notice and an opportunity for a hearing.

‘(6) IN REM JURISDICTION.—A vessel used in
violating this title, any regulation promul-
gated under this title, or any permit issued
under this title, shall be liable in rem for
any civil penalty assessed for such violation.
Such penalty shall constitute a maritime
lien on the vessel and may be recovered in an
action in rem in the district court of the
United States having jurisdiction over the
vessel.

¢“(6) COLLECTION OF PENALTIES.—If any per-
son fails to pay an asses